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GLOSSARY

This glossary is based on key terms and defi-
nitions used in the Guide to Good Practice
on mediation by the Hague Conference on
Private International Law', as well as legal
definitions of the UN Convention on the
Rights of the Child and the Regulation EU
2019/1111 on jurisdiction, the recognition
and enforcement of decisions in matrimonial
matters and the matters of parental respon-
sibility, and on international child abduction.

Child

The UN Convention on the Rights of the
Child defines a child as any person below
the age of 18 years (UNCRC, Article 1).? This
definition is upheld also by Regulation EU
2019/1111 (Article 2.2.6).°

The 1980 Hague Convention on the Civ-
il Aspects of International Child Abduction
clarifies in Article 4 that it applies to children

who have not yet reached 16 years of age.”

Committee on the Rights

of the Child

The Treaty Body of the UN Convention on
the Rights of the Child, an international body
of experts mandated to monitor States’ pro-
gress in implementing the Convention.

International Child Abduction

International child abduction refers to the
wrongful removal or retention of a child.

Wrongful removal or retention
The removal or retention of a child where

® suchremoval or retention is in breach of
rights of custody acquired by decision,
by operation of law or by an agreement
having legal effect under the law of the
Member State where the child was ha-
bitually resident immediately before the
removal or retention; and

® at the time of removal or retention,
the rights of custody were actually
exercised, either jointly or alone, or
would have been so exercised but for
the removal or retention.

Regulation EU 2019/1111, Article 2.2.11

Parents

The persons who are considered parents of
a child under national law.

The Hague Conference on Private Interna-
tional Law notes that, in “... a small number
of cases within the scope of the 1980 Con-
vention it is a person other than the parent
(@ grandparent, a step-parent or any other
related or unrelated person) or an institu-
tion or other body whose custody rights are
breached by a wrongful removal or retention
of the child.” In light of these considerations,
the terms parents, left-behind parent and
taking parent are used to refer to any other
person or body whose custody rights are al-
legedly breached by a wrongful removal or

1 Hague Conference on Private International Law, Mediation, Guide to good practice under the
Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction, 2012.

United Nations Convention on the Rights of the Child, 1989.

Council Regulation (EU) 2019/1111 of 25 June 2019 on jurisdiction, the recognition and enforce-
ment of decisions in matrimonial matters and the matters of parental responsibility, and on interna-

tional child abduction (Regulation EU 2019/1111).

4 Hague Conference on Private International Law, Convention of 25 October 1980 on the Civil As-
pects of International Child Abduction, No. 28 (1980 Hague Convention).
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retention or who are alleged to have wrong-
fully removed or retained a child.”

Holder of parental responsibility
Any person, institution or other body having
parental responsibility for a child.
Regulation EU 2019/1111, Article 2.2.8

Left-behind parent

The parent who claims that his / her custo-
dy rights were breached by a wrongful re-
moval or retention.®

Taking parent

The parent who is alleged to have wrong-
fully removed a child from his / her place
of habitual residence to another State or
to have wrongfully retained a child in an-
other State.’

Parental responsibility

All rights and duties relating to the person
or the property of a child, which are given
to a natural or legal person by a decision, by
operation of law or by an agreement having
legal effect, including rights of custody and
rights of access.

Regulation EU 2019/1111, Article 2.2.7

Rights of custody

Rights of custody include rights and duties
relating to the care of the person of a child
and in particular the right to determine the
place of residence of a child.

Regulation EU 2019/1111, Article 2.2.9

Rights of access

Rights of access means rights of access to
a child, including the right to take a child

to a place other than his or her habitual
residence for a limited period of time.

Regulation EU 2019/1111, Article 2.2.10

Mediation

The Hague Conference on Private Interna-
tional Law (HCCH) describes mediation as
follows:

“The definitions of ‘mediation’ that can be
found in legal texts and publications vary
significantly and often reflect certain mini-
mum requirements regarding the mediation
process and the person of the mediator in
the relevant jurisdictions. Drawing togeth-
er the common features in these various
definitions, mediation can be defined as a
voluntary, structured process whereby a
‘mediator’ (...) facilitates communication
between the parties to a conflict, enabling
them to take responsibility for finding a
solution to their conflict.”® The HCCH notes
that some definitions of mediation refer also
to principles of confidentiality, neutrality or
impartiality, although these principles are
not uniformly upheld by all definitions.

International family mediation

The European Commission defines cross-
border family mediation, also referred to as
international family mediation, as “a pro-
cess conducted by one (or several) impar-
tial, qualified third person(s), the mediator.
The mediator has no power to decide but
helps the parties to regain communication
and assists them in resolving their prob-
lem themselves. The agreement reached is
a tailor-made solution for their dispute that
ensures that their parental decisions take ac-
count of the best interests of the child (...).”

5 Hague Conference on Private International Law, Mediation, Guide to good practice under the Hague
Convention of 25 October 1980 on the Civil Aspects of International Child Abduction, 2012, p. 11.

6 Hague Conference on Private International Law, Mediation, Guide to good practice under the Hague
Convention of 25 October 1980 on the Civil Aspects of International Child Abduction, 2012, p. 11.

7 Hague Conference on Private International Law, Mediation, Guide to good practice under the Hague
Convention of 25 October 1980 on the Civil Aspects of International Child Abduction, 2012, p. 11.

8 Hague Conference on Private International Law, Mediation, Guide to good practice under the Hague
Convention of 25 October 1980 on the Civil Aspects of International Child Abduction, 2012, p. 7.

9 European Justice (2020), Family mediation, What is cross-border family mediation?, Last update:

8/10/2020.
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Mediator

The Hague Conference on Private Interna-
tional Law uses the term “mediator” to refer
to an impartial third party, who is conduct-
ing the mediation.

The HCCH notes that ‘many definitions of
the term ‘mediator’ in national or regional
instruments mirror the necessary (legal) re-
quirements a person has to fulfil to be a ‘'me-
diator’ and the manner in which mediation
has to be conducted. (..) The term is used,
unless mentioned otherwise, without preju-
dice to the professional background of the
mediator and specific requirements a person
may have to fulfil to be able to call him- or
herself ‘mediator’ in a given legal system. The
term ‘mediator’ is used (..) without preju-
dice to whether mediation is conducted as
co-mediation or as single mediation, i.e., un-
less stated otherwise, any use in this Guide
of the term ‘mediator’ in the singular is also
meant to refer to mediation conducted by
more than one mediator.”™°

Mediated agreement

Mediated agreement refers to the out-
come of mediation, i.e., the agreed solution
reached by the parties in mediation."

Domestic violence

Domestic violence refers to all acts of phys-
ical, sexual, psychological or economic vi-
olence that occur within the family or do-
mestic unit or between former or current
spouses or partners, whether or not the
perpetrator shares or has shared the same
residence with the victim.

Council of Europe Convention on prevent-
ing and combating violence against women
and domestic violence (“Istanbul Conven-
tion”), CETS No. 210, 2011, Article 3.b.

10 Hague Conference on Private International Law, Mediation, Guide to good practice under the Hague
Convention of 25 October 1980 on the Civil Aspects of International Child Abduction, 2012, p. 7

11 Hague Conference on Private International Law, Mediation, Guide to good practice under the Hague
Convention of 25 October 1980 on the Civil Aspects of International Child Abduction, 2012, p. 10.
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ACRONYMS

1980 Hague Convention

1996 Hague Convention

Art.
CBFM
CIM
ECHR

EU
HCCH
IFM

ISS

MiKK e.V

UNCRC

Hague Convention on the Civil Aspects of International
Child Abduction

Hague Convention on Jurisdiction, Applicable Law, Recog-
nition, Enforcement and Cooperation in Respect of Parental
Responsibility and Measures for the Protection of Children

Article
Cross-border family mediation
Child-inclusive mediation

Convention for the Protection of Human Rights and Funda-
mental Freedoms (European Convention on Human Rights)

European Union

Hague Conference on Private International Law
International family mediation

International Social Service

International Mediation Centre for Family Conflict and Child
Abduction (Germany)

United Nations Convention on the Rights of the Child
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International child abduction refers to situations where a parent re-

moves the own child — or children — to another State, or retains

them there, without the consent of the other parent.*” These sit-

uations typically arise when families are in crisis and are often

related to family members being spread across or having ties to
more than one country.

In 2015, the Hague Conference on Private International Law
identified 2,270 return applications to Central Authorities in
international child abduction cases, involving 2,997 children.
The majority of cases concerned single children who were
on average just under seven years old.”

Missing Children Europe reports that in the European Un-
ion (EU), international child abductions represent the sec-
ond largest group of children considered missing, as well
as the vast majority of cross-border cases handled by the
Europe-wide network of missing children hotlines. In 2020,
national hotlines of 15 European countries opened 664 such
cases.”

Having recognised the complexity and significant scale of
these cases, the international community has developed
standards and procedures for addressing them. Even though

a legislative framework exists at the international and European

levels, preventing and responding to international child abduc-

tion remains a challenge. The complexity of these cases is due to
several factors:

The cross-border nature of the cases requires the collaboration

of state authorities, service providers and professionals across na-

tional legal and judicial, social welfare and child protection systems;

they need to cooperate and communicate across different languages and
cultures. Significant differences still exist: as an example, international child
abduction is a criminal offence in some EU Member States, making it difficult

12 See Glossary for a definition of wrongful removal or retention of a child.

13 International Centre for Missing and Exploited Children, Hague Conference on Private International
Law, Part | — A statistical analysis of applications made in 2015 under the Hague Convention of
25 October 1980 on the Civil Aspects of International Child Abduction, Global report, Provisional
edition pending the completion of the French version, The Seventh Meeting of the Special Com-
mission on the Practical Operation of the 1980 Hague Child Abduction Convention and the 1996
Hague Child Protection Convention — October 2017, p. 10. The data are based on a survey with
Contracting States and concern the return applications received by Central Authorities during the
year 2015. Responses were received from 76 of the 93 Contracting States at that time.

14 Missing Children Europe (2021), International child abduction, website. Missing Children Europe
(undated), Figures and trends 2020 from hotlines for missing children and cross-border family
mediators, p. 2.
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for the abducting parent to return to  Mediators are impartial and have no
that country.*® power to decide or to instruct the par-
ents. The agreement reached through
mediation is a tailor-made solu-

tion to the parental dispute,

Against this background, the iCare pro-
jectaims at improving the situ-
ation of children affected .

which takes account of

by int ti [ child
y Internationat chi the best interests of

abduction by THE ICARE the child.® The
strengthening

international METHODOLOGY AIMS Care method-

ology aims at

on GP AT PROVIDING ORIENTATION provicing ori-
ssa com- [NOM A CHILD-CENTRED PERSPECTIVE 5" Er-con-

plement

to judicial 10 PROFESSIONALS INVOLVED IN ted - per-

spective  to

procee s FAMILY MEDIATION IN INTERNATIONAL  professionals

ings  with i i
‘ involved In

particular CHILD ABDUCTION CASES family  medi-

attention to

the best inter-

ests of the child.

tion in internation-

al child abduction cases.

The overall objective is to identify

International family mediation is a approaches and measures suitable for

process conducted by one or more  securing the rights of the child and pro-

qualified mediators who help the par-  moting the best interests of the child in

ents to communicate with each other  the context of international family me-
again and resolve their dispute. diation.

15 In some countries, the conduct is criminalised where both, the taking and the left-behind par-
ent hold full parental responsibility (Croatia, Denmark, Cyprus, Finland, France, Germany, Greece,
Ireland, ltaly, the Netherlands), or where the taking parent holds limited parental responsibility
(Austria, Belgium, Hungary, Lithuania, Poland, Portugal, Slovenia, Spain, Sweden). Specjalski, M.
(2019), Criminalization of “parental kidnappings” in some European countries and human right
to respect private and family life, HDIM.CS/0348/19, 24 September 2019. Kosonoga-Zygmunt, J.
(2021), Odpowiedzialnos¢ karna rodzicow za uprowadzenie lub zatrzymanie matoletnego dziecka
(Art. 211 K.), lus Novum, 3/2021.

16 European Justice (2020), Family mediation, What is cross-border family mediation?, Last update:
8/10/2020.



https://iusnovum.lazarski.pl/iusnovum/article/view/1246/585
https://e-justice.europa.eu/content_crossborder_family_mediation-372-en.do

It builds on international and EU law, recommendations and good practice guides,

in

particular,

e HCCH Guide to Good Practice on e International Social Service, Char-
Mediation (2012)" ter for international family medi-
ation processes (2017) and Guide
to international family media-
tion “Resolving family conflicts”
e Council of Europe, Committee (2014)%
of Ministers Recommendation on
family mediation (1998)*

e Council of Europe Guidelines on
child-friendly justice (2010)*®

e European code of conducts for
mediators and mediation provid-
o Committee on the Rights of the ers (2004 and 2018)%2.
Child, General Comments®°

This document was developed as part of the iCare project and is based on in-
formation collected through survey questionnaires in the project countries
Belgium, Bulgaria, Germany, Greece and ltaly, as well as Poland and the Neth-
erlands; through consultations with international, European and national stake-
holders and experts between May and December 2021; and through national and
European seminars in the partner countries Belgium, Bulgaria, Germany and ltaly,
which were held between April and May 2022.

17

18

19

20

21

22

Hague Conference on Private International Law, Mediation, Guide to good practice under the
Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction, 2012.

Council of Europe, Guidelines of the Committee of Ministers of the Council of Europe on
child-friendly justice, 2010.

Council of Europe, Committee of Ministers, Recommendation No. R (98) 1 of the Committee of
Ministers to member States on family mediation, 21 January 1998. See also: Council of Europe, Com-
mittee of Ministers, Recommendation Rec(2002)10 of the Committee of Ministers to member States
on mediation in civil matters, 18 September 2002.

See in particular; Committee on the Rights of the Child, General Comment No. 12 (2009), the
right of the child to be heard, CRC/C/GC/12, 2009. Committee on the Rights of the Child, General
Comment No. 14 (2013) on the right of the child to have his or her best interests taken as a primary
consideration (art.3, para. 1), CRC/C/GC/14, 2013.

International Social Service, Charter for International Family Mediation Processes, a collaborative
process, 2017. International Social Service, Resolving family conflicts, A guide to international family
mediation, 2014.

European Code of Conduct for Mediators, 2004. Council of Europe, European Commission for the
Efficiency of Justice (CEPEJ), European Code of Conduct for Mediation Providers, CEPEJ(2018)24,
3-4 December 2018.
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MEDIATION IN INTERNATIONAL
CHILD ABDUCTION: OPPORTUNITIES
AND CHALLENGES

/i



THE HARMEUL EFFECTS OF
INTERNATIONAL CHILD ABDUCTION

International child abduction has many harmful effects on the
child that may continue throughout life. Empirical studies with
adults who had experienced international child abduction in
childhood reveal that the children typically perceived the ab-
duction as a disruptive event, as they were “... removed from
a home, school, friends, pets, and extended family, and may
have been told lies to justify what has happened. Feelings of
confusion and concerns about disloyalty often arise ..., which
the child has to manage alone, together with those feelings
of loss and grief ...."?* The return to the left-behind parent was
often perceived as yet another disruptive event and it was diffi-
cult for the child to integrate with the parent or family they were
returned to. For those who were not returned during childhood,
these feelings sometimes prevailed into adulthood without being
resolved.”

Adults who were abducted by a parent in childhood tend to strug-

gle with long-term effects, such as mental health issues, depression,

a feeling of isolation and low self-worth, and even suicidal tendencies.

Personal relationships may be impacted due to difficulties in trusting other
persons, engaging in intimate relationships and believing in lasting relations

due to attachment problems. Some research participants found it difficult to
describe the own identity as they felt entirely defined by the experience of ab-
duction. Some felt a sense of guilt towards or rejection by the left-behind parent
because of the anger the parent felt towards the child for not finding a way back.?

23 Freeman, M., Parental child abduction, The long-term effects, International Centre for Family Law,
Policy and Practice, 2014, pp. 8-9.

24 Freeman, M., Parental child abduction, The long-term effects, International Centre for Family Law,
Policy and Practice, 2014, pp. 8-9. Freeman, M., Parental child abduction: the long-term effects,
Presentation, 25 November 2014, in: Council of the Baltic Sea States, Transnational child protec-
tion: The role of judges, social services and central authorities, 4" Expert Meeting, Full Meeting
Report, PROTECT Children on the Move, CBSS Children’s Unit, 2014.

25 Freeman, M., Parental child abduction: the long-term effects, Presentation, 25 November 2014, in:
Council of the Baltic Sea States, Transnational child protection: The role of judges, social services
and central authorities, 4" Expert Meeting, Full Meeting Report, PROTECT Children on the Move,
CBSS Children’s Unit, 2014. Freeman, M., Parental child abduction, The long-term effects, Interna-
tional Centre for Family Law, Policy and Practice, 2014.
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THE EXPERIENCES OF CHILDREN AND PARENTS AFFECTED BY INTERNATIONAL
CHILD ABDUCTION SHOW THAT IT IS OFTEN INSUFFICIENT TO ONLY ENSURE
THE CHILD'S RETURN TO THE LEFT-BEHIND PARENT. TO PREVENT IMMEDIATE
AND LONGER-TERM HARM, A CONTINUITY OF SUPPORT SERVICES ARE REQUIRED
FOR THE CHILD, THE LEFT-BEHIND PARENT AND ANY SIBLINGS, BEFORE,
DURING AND AFTER THE RETURN. CHILDREN WHO ARE NOT RETURNED AND
THEIR FAMILIES ARE ALSO IN NEED OF TARGETED SUPPORT.2

Research shows further that abducted
children may suffer physical or sexual
violence by the abducting parent or in
other close relationships while abduct-
ed.?’ Service providers and state officials
handling such cases should therefore
not presume that the child is safe and

well cared for simply because the child is
staying with a parent. The possibility that
the child is a victim of violence or ex-
ploitation should always be considered,
and mediators need to be sensitised,
knowledgeable and competent to react
to any indications, suspicions or doubts.

MEDIATION AS A PREVENTIVE SERVICE:
ADVANTAGES AND OPPORTUNITIES

Parents typically experience interna-
tional child abduction as an emotion-
ally highly challenging situation and
have difficulties communicating with
each other. Mediation is considered
to increase the likelihood of parents
to re-establish communication, fo-
cus on the needs and best interests of
their child and enter into a dialogue to
reach an agreement.?®

Mediation is a transparent process and

the parents have to be fully informed to
participate on an equal basis. It may in-
volve other key actors, such as the par-
ents’ lawyers, the guardian ad litem of the
child, social or child protection workers
and interpreters. Depending on the age
of the child, the child could be involved
in the mediation as well and contribute
their own perspective and views.

Mediation is confidential in so far as
the information that parents disclose

26 Freeman, M., Parental child abduction, The long-term effects, International Centre for Family Law,

Policy and Practice, 2014, p. 7.

27 Janvier,R.F., McCormick, K., Donaldson, R., Parental kidnapping: a survey of left-behind parents, Juve-
nile and Family Court Journal, Vol. 41.1, 1990, pp. 1-8. Cited in: Freeman, M., Parental child abduction,
The long-term effects, International Centre for Family Law, Policy and Practice, 2014, p. 8.

28 This section builds substantively on: Hague Conference on Private International Law, Mediation
Guide to good practice under the Hague Convention of 25 October 1980 on the Civil Aspects of

International Child Abduction, 2012, pp. 21-26.
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during the mediation is not shared
with the court. Confidentiality enables
and encourages parents to engage in
open dialogue to address and resolve
the issues at hand, even if they are par-
ticularly sensitive and complex. In this
protected space, parents can partic-
ipate equally in finding a solution and
reaching an agreement. They may have
a stronger sense of ownership because
they are better able to influence the
process and the solution compared to
court proceedings. In court, parents
may feel more reluctant to disclose
personal and sensitive information so
that the judge may have to make his
or her decision based on incomplete
or biased information, and the parents
may not consider the outcomes of the
court proceedings as a “fair” solution.
This would have consequences for the
sustainability of the outcome, especial-
ly for the child, who could suffer further
harm if the conflict between the par-
ents continues. Mediated agreements
are therefore generally considered
more sustainable than court orders.

Even if mediation does not lead to
an agreement and the case is subse-
quently heard in court, the mediation
process usually improves therelation-
ship and communication between
the parents. The parents start talking
and listening to each other again and
develop skills to analyse and resolve
their situation and to understand the
consequences of their decisions and
actions for the child. Mediation can
help them to regain a shared respon-
sibility for the child and focus on the
child’s best interests. It thus prepares
a basis for medium and longer-term
collaboration of the parents, which is
necessary in view of the child’s right

to contact and personal relations with
both parents and the role and respon-
sibilities of each parent towards the
child. Mediation can be useful in laying
a foundation for the parents to respect
and comply with the court decision
and refrain from appealing.

Mediation tends to be more cost-ef-
fective than judicial proceedings, in
particular where parents have access
to mediation aid, that is, financial sup-
port to cover the costs of the mediator.
In the longer-term, costs are reduced
where mediation leads to a sustainable
agreement between the parents who
do not have to bear subsequent costs
for legal remedies or new proceedings.

Mediation has procedural advantages
as it helps to meet the tight time-frame
of six weeks set out in Regulation EU
2019/1111 (Article 24.2) and Article 2
of the 1980 Hague Convention. The
left-behind parent can spend time with
the child during this period, if mediation
is arranged as in-person sessions in the
country to which the child was taken.

Whereas court proceedings remain
limited to matters that fall in the
court’s jurisdiction, in mediation par-
ents have the possibility to address
also issues that would not be con-
sidered legally relevant in court pro-
ceedings, and this can help resolving
matters relating to a longer history of
family disputes. Although the applica-
ble legal framework and jurisdictional
issues are relevant to ensure the medi-
ated agreement will have legal effect,
and in the short time-frame available
to arrive at a mediated agreement the
focus typically lies on the child’s re-
turn, parents could address in medi-
ation a broader scope of matters, as



well as details regarding the conditions
and modalities of the child’s return.?®

Mediation has a strong potential also
to regulate child relocation and pre-
vent international child abduction. Par-
ents may be more inclined to consent
to relocation if their contact with the
child is settled in advance. A mediated
agreement approved by the court, or
a court decision based on a mediated

agreement, will be

recognised and en-

forceable in all other

Contracting States

of the 1996 Hague

Convention (as provid-

ed for in Articles 23 and 28).
Cross-border contact and reloca-

tion cases would therefore also benefit
from mediation.

LIMITS AND CHALLENGES OF MEDIATION

Mediation ininternational child abduction
cases is challenged to respond to a num-
ber of difficulties, such as the cross-bor-
der nature of the cases, the high level of
conflict between the parents, the need
to act rapidly and, where applicable, the
risk of criminal proceedings for the ab-
ducting parent in case of return. Further
challenges arise from different cultures
with regard to the prevention and ami-
cable resolution of parental disputes and
the support and assistance available for
parents to this end. Enforcing mediated
agreements in two countries can be dif-
ficult, uncertain and expensive.*°

Difficulties are also linked to the rebus

sic stantibus character of all decisions
concerning children, recognising that
the situation of children is dynam-
ic, including in view of their develop-
ment and evolving capacities. In con-
sequence, the child’s situation and the
circumstances of the case can change
even within a short period of time, and
decisions and measures may need to
be reviewed and adapted accordingly.
These dynamics may have implications
for the enforcement of decisions.*

There are limits to the use of mediation
in international child abduction cases.
If one parent is determined not to en-
gage in mediation, mediation cannot

29 Hague Conference on Private International Law, Mediation, Guide to good practice under the
Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction, 2012,

pp. 54-55.

30 As of 1 August 2022, Regulation EU 2019/1111 is in force. One of its aims is to make the enforce-
ment of decisions and agreements easier (Recital 2; regarding agreements establishing the return
of the child after an abduction see Recitals 5 and 22). Such agreements shall have specific features
(Recital 14), and certain requirements regarding the hearing of the child have to be met (Recital 71).
Agreements having the specific features mentioned, should be treated as decisions and, therefore,
executed immediately. These provisions are expected to render enforcement less difficult, less ex-
pensive and less uncertain. What remains difficult is the circulation of package agreements, which
are dealing with different aspects and are not limited to parental responsibility matters. Carpaneto,
L., Introduction to the normative framework regarding mediation in international child abduction
cases, iCare national seminar, Genoa, Italy, 24 May 2022.

31 Carpaneto, L., Introduction to the normative framework regarding mediation in international child
abduction cases, iCare national seminar, Genoa, ltaly, 24 May 2022.
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succeed as it relies

on the voluntary

participation of both

parents. In situa-

tions where there is a

strong  power-imbal-

ance between the par-

ents, limited cognitive skills

of one parent, domestic, gender-based
or other forms of violence or exploita-
tion in the family, mental health issues
or substance abuse, and depending on
the specific circumstances of the case,
the use of mediation may not be appro-
priate and the involvement of a judicial
authority may be necessary or prefera-
ble.*? Mediators need to be aware of the
harmful impact of any form of violence
on the child, especially where violence
takes place within the family (see Box 1).

Against this background, Regulation EU
2019/1111 states in Recital 49 that me-
diation is not always appropriate, es-
pecially in cases of domestic violence.
The Council of Europe Convention on
preventing and combating violence
against women and domestic violence
(also referred to as “Istanbul Conven-
tion") obliges States Parties to prohibit
mandatory alternative dispute resolu-
tion processes, such as mediation and
conciliation, in relation to all forms of
violence falling within the scope of the
Convention (Article 48.1).

The drafters of the Convention recog-
nised that, “in particular in family law,
methods of resolving disputes alterna-
tive to judicial decisions are considered
to better serve family relations and to

result in more durable dispute reso-
lution”. They noted however also “the
negative effects these can have in cas-
es of violence covered by the scope of
this Convention, in particular if partic-
ipation in such alternative dispute res-
olution methods are mandatory and
replace adversarial court proceedings”.
The provision recognises that perpe-
trators of such violence may exude a
sense of power and dominance and
the victim may not be able to enter the
alternative dispute resolution processes
on an equal basis with the perpetrator.
The prohibition of mandatory partici-
pation in alternative dispute resolution
processes is intended to “avoid the
re-privatisation of domestic violence
and violence against women and to
enable the victim to seek justice”.*”

In view of these challenges, media-
tion and judicial proceedings should
be closely linked. When the two pro-
cesses go hand in hand, the strengths
and safeguards of the two complement
each other and prevent harm to the
child and the parents. When comple-
mentary, mediation and court pro-
ceedings can lead to more sustainable
outcomes, give legal effect to medi-
ated agreements and make them en-
forceable, for instance through court
approval or registration, and ensure
safeguards for the child are in place,
as well as checks regarding the con-
sideration given to the best interests
of the child.** (see safequards in medi-
ation, Chapter 6)

32 Hague Conference on Private International Law, Mediation, Guide to good practice under the Hague
Convention of 25 October 1980 on the Civil Aspects of International Child Abduction, 2012, pp. 23-24.

33 Council of Europe, Explanatory Report to the Council of Europe Convention on preventing and
combating violence against women and domestic violence, Istanbul, 11.5.2011, para. 251-252.

34 Hague Conference on Private International Law, Mediation, Guide to good practice under the Hague
Convention of 25 October 1980 on the Civil Aspects of International Child Abduction, 2012, pp. 25-26.
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THE HARMEUL EFFECTS OF DOMESTIC VIOLENCE ON CHILDREN

All violence is harmful for children and damages the child’'s health, well-being
and development. Violence perpetrated in the family, such as corporal punish-
ment, is particularly harmful in the moment it happens and in the medium and
longer term; the harm can last for a lifetime. Corporal punishment has been ev-
idenced to cause direct and indirect physical harm, impaired cognitive ability
and reduced achievements in education, mental health problems such as de-
pression, anxiety, hopelessness, post-traumatic stress symptoms and self-harm-
ing behaviour. It nurtures aggressions, substance abuse and can lead to violent
behaviour or involvement in crime, which could persist into adulthood.**

The Committee on the Rights of the
Child defines ‘corporal’ or ‘physical’
punishment as “any punishment in
which physical force is used and in-
tended to cause some degree of pain
or discomfort, however light. Most in-
volves hitting ("smacking”, “slapping”,
“spanking”) children, with the hand
or with an implement — a whip, stick,
belt, shoe, wooden spoon, etc. But it
can also involve, for example, kicking,
shaking or throwing children, scratch-
ing, pinching, biting, pulling hair or
boxing ears, forcing children to stay
in uncomfortable positions, burning,
scalding or forced ingestion (for ex-
ample, washing children’s mouths out
with soap or forcing them to swallow
hot spices). In the view of the Commit-
tee, corporal punishment is invariably
degrading. In addition, there are other

non-physical forms of punishment that
are also cruel and degrading and thus
incompatible with the Convention.
These include, for example, punish-
ment which belittles, humiliates, deni-
grates, scapegoats, threatens, scares or
ridicules the child.”®

The Committee therefore recognises
corporal punishment as a cruel or de-
grading form of punishment of children
and its prohibition falls within the scope
of UNCRC Article 37.a.*

Children are today considered victims
of violence irrespective of whether
an act of violence in the family home
is directed against the child or if the
child witnesses violence between the
parents. In fact, intimate partner vi-
olence and corporal punishment of
children tend to be closely linked. Re-

35 End Violence Against Children, End Corporal Punishment, Corporal punishment of children: sum-
mary of research on its impact and associations, 2021, pp. 2-5. Gershoff, Elizabeth Thompson,

Corporal Punishment by Parents and Associated Child Behaviours and Experiences: A meta-analyt-
ic and theoretical review, Columbia University, Psychological Bulletin, Vol. 128, No. 4, pp. 539-579.
Committee on the Rights of the Child, General Comment No. 13 (20111), The right of the child to
freedom from all forms of violence, CRC/C/GC/13, 18 April 2011.

36 Committee on the Rights of the Child, General Comment No. 8 (2006), The right of the child to
protection from corporal punishment and other cruel or degrading forms of punishment (arts. 19;
28, para. 2; and 37, inter alia), CRC/C/GC/8, 2 March 2007, para. 11.

37 Committee on the Rights of the Child, General Comment No. 8 (2006), The right of the child to
protection from corporal punishment and other cruel or degrading forms of punishment (arts. 19;
28, para. 2; and 37, inter alia), CRC/C/GC/8, 2 March 2007, para. 12.
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search shows that the harmful impact
is more severe where children have a
double exposure as victims of corporal
punishment and by witnessing violence
between the parents or against siblings.
Children who experience such a dou-
ble exposure to violence in the home
have also a higher risk of exposure to
violence outside the family, for instance
by peers or at school.*®

Wherever risks of domestic or other
forms of violence are identified, re-
ferrals to the child protection services
have to be made in accordance with
national law, regardless of whether vi-
olence is directed against the child or
another family member. The same ap-
plies to any identified risks to the safety
and well-being of the child.

38 End Violence Against Children, End Corporal Punishment, Corporal punishment of children: sum-
mary of research on its impact and associations, 2021, pp. 6-7. Gershoff, Elizabeth Thompson, Cor-

poral Punishment by Parents and Associated Child Behaviours and Experiences: A meta-analytic
and theoretical review, Columbia University, Psychological Bulletin, Vol. 128, No. 4, pp. 539-579.
Council of Europe, Domestic violence, undated. Council of Europe, Council of Europe Convention
on preventing and combating violence against women and domestic violence (Istanbul Conven-

tion), Children’s rights, undated.
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The applicable international and EU legal framework recognises

the value of mediation in international child abduction cases as a

preventive and alternative dispute resolution measure. This sec-
tion provides a brief overview.

Two families of instruments with a global or regional dimension
interact in trying to prevent child abductions or, when abduc-
tion has taken place, in achieving the goal of returning the child
to his/her habitual residence: on the one side, human rights
instruments, such as the 1989 United Nations Convention on
the Rights of the Child (UNCRC), the 1950 European Conven-
tion on Human Rights (ECHR) and the Charter of Fundamental
Rights of the EU in its 2007 final version and, on the other side,
instruments of cross-border judicial cooperation, such as the
1980 Hague Convention on the Civil Aspects of International
Child Abduction (hereafter the 1980 Hague Convention), the

1996 Hague Convention on parental responsibility and the pro-

tection of children (hereafter the 1996 Hague Convention), the

Regulation (EC) No. 2201/2003 of the European Union concern-

ing jurisdiction and the recognition and enforcement of judgments

in matrimonial matters and the matters of parental responsibility,

which as of 1 August 2022 is replaced by Regulation EU 2019/1111
(also referred to as Brussels lla and IIb Regulations respectively).

HUMAN RICHTS INSTRUMENTS

The UNCRC with its 196 States parties constitutes the most relevant and au-
thoritative legal framework for the protection of children'’s rights, and imposes
important obligations on States.>* Among these, relevant to the purposes of this
paper are, in particular, the obligation to make the best interests of the child a
primary consideration in all actions concerning children (Article 3) and to secure

39 For further information on the Convention, see: European Union Agency for Fundamental Rights,
Handbook on European law relating to the rights of the child, Luxembourg, 2022. Vaghri, Z., Zer-
matten, J., Lansdown, G., Ruggiero, R. (eds.), Monitoring State compliance with the UN Convention
on the Rights of the Child, An analysis of attributes, Springer, 2022. Tobin, J. (ed.), The UN Conven-
tion on the Rights of the Child, a commentary, OUP, 2019. Alen A. et al. (eds.), The UN Children’s
Rights Convention: theory meets practice, Intersentia, 2007. Leborgne, A, Putmna, E., Egéa, V.
(eds.), La Convention de New-York sur les droits de ['enfant: vingt ans d'incidences théoriques et
pratiques, Presses universitaires d'Aix-Marseille, 2012. Liefaard, T., Doek, J.E. (eds.), Litigating the
rights of the child, the UN Convention on the Rights of the Child in domestic and international
Jurisprudence, Springer, 2015. Liefaard, T., Sloth-Nielsen, J. (eds.), The United Nations Convention
on the Rights of the Child, taking stock after 25 years and looking ahead, Brill Nijhoff, 2016. Autorita
garante per linfanzia e l'adolescenza [National Authority for Children and Adolescents] (ed.), La
Convenzione delle Nazioni Unite sui diritti dell'infanzia e dell’adolescenza, Conquiste e prospettive
a 30 anni dall'adozione [The United Nations Convention on the Rights of the Child, Achievements
and perspectives at 30 years after its adoption], 2019.

]


https://fra.europa.eu/en/publication/2022/handbook-european-law-child-rights
file:///C:\Users\Propietario\Documents\DCI%20iCare\link.springer.com\book\10.1007\978-3-030-84647-3
file:///C:\Users\Propietario\Documents\DCI%20iCare\link.springer.com\book\10.1007\978-3-030-84647-3
https://www.garanteinfanzia.org/sites/default/files/agia_30_anni_convenzione.pdf
https://www.garanteinfanzia.org/sites/default/files/agia_30_anni_convenzione.pdf

the right of the child to maintain personal relations and direct contact with both
parents on a regular basis, except if it is contrary to the child’'s best interests

(Article 9).

With specific reference to the phenom-
enon of child abduction, States par-
ties are under a specific duty to adopt
measures to combat the illicit transfer
and non-return of children abroad (Ar-
ticle 11), also by concluding bilateral or
multilateral agreements to this purpose
(Articles 11 and 35).

The UNCRC prohibits all forms of vi-
olence against children: Article 19
obliges States to “.. take all appropri-
ate legislative, administrative, social
and educational measures to protect
the child from all forms of physical or
mental violence, injury or abuse, ne-
glect or negligent treatment, maltreat-
ment or exploitation, including sexual
abuse, while in the care of parent(s),
legal guardian(s) or any other person
who has the care of the child.” States

are required to put in place a range
of protective measures, such as social
programmes to provide necessary sup-
port for the child, parents and caretak-
ers, as well as measures for the identifi-
cation, reporting, referral, investigation,
treatment and follow-up of instances
of child maltreatment, including, where
appropriate, judicial proceedings.

The ECHR, with its 46 States parties®,
is not anymore the most modern cata-
logue of human rights, but, thanks to the
evolving interpretation by the European
Court of Human Rights, the right to fam-
ily life is constantly interpreted in light of
the UNCRC and Council of Europe pol-
icy instruments, such as the Guidelines
on child-friendly justice™, with the con-
sequence that the Court is able to grant
children specific protection of their rights.

The EU Charter of Fundamental Rights, on the contrary, is one of the most mod-
ern human rights treaties and, in its Article 24, synthetises the UNCRC main pro-

visions, by stating as follows:

1. Children shall have the right to such protection and care as is necessary
for their well-being. They may express their views freely. Such views shall
be taken into consideration on matters which concern them in accor-

dance with their age and maturity.

2. In all actions relating to children, whether taken by public authorities or
private institutions, the child’s best interests must be a primary consid-

eration.

3. Every child shall have the right to maintain on a regular basis a personal
relationship and direct contact with both his or her parents, unless that is

contrary to his or her interests.

40 After the expulsion from the Council of Europe on 16 March 2022, the Russian Federation ceased to
be a High Contracting Party to the European Convention on Human Rights on 16 September 2022.
See Council of Europe, Committee of Ministers, Resolution CM/Res(2022)3 on legal and financial
consequences of the cessation of membership of the Russian Federation in the Council of Europe,

23 March 2022.

41 Council of Europe, Guidelines of the Committee of Ministers of the Council of Europe on

child-friendly justice, 2010.
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CIVIL JUDICIAL COOPERATION INSTRUMENTS

Moving from human rights to the field
of judicial cooperation in civil matters,
the 1980 Hague Convention plays a
key role in addressing the civil aspects
of international child abduction. The
Convention has been ratified by 101
Contracting Parties.*> The instrument
is grounded on the immediate return
principle and, therefore, on the idea
that it is in the best interests of the child
who has been abducted to be returned
to the State of habitual residence.

Exceptions to this principle are provid-
ed in Articles 12, 13 and 20: if one year
has elapsed after the abduction, the
child objects to the return, the return is
in fact a violation of fundamental rights,
or the return entails a risk of physical or
psychological harm to the child, the re-
turn shall not be ordered.

Besides the “return and exceptions to
return” mechanism described above,
the 1980 Hague Convention also makes
reference to agreed solutions, which are
based on the consent of both parents.

More precisely, under Article 7, Central
Authorities shall co-operate with each
other and take all appropriate measures,
inter alia, “to secure the voluntary return
of the child or to bring about an ami-
cable resolution of the issues”. On the
other hand, Article 10 states that “the
Central Authority of the State where the
child is shall take or cause to be taken all
appropriate measures in order to obtain
the voluntary return of the child.”

A second instrument, which has been
adopted under the aegis of the Hague
Conference of Private International Law
is the 1996 Hague Convention, which is
binding for all EU Member States follow-
ing a specific invitation in this respect
by the EU Commission. It reinforces
the 1980 Hague Convention by incor-
porating the primary substantial law of
the courts of habitual residence of the
child in deciding matters concerning the
child in the long term. It is therefore an
important instrument for the concrete
implementation of the right to maintain
contact with both parents in cross-bor-
der cases. It is also possible, under Arti-
cle 11, to adopt urgent protective meas-
ures when returning the child.

The Hague Conference of Private In-
ternational Law is promoting media-
tion in child abduction proceedings. In
this respect, a milestone is the Guide to
Good Practice, which provides impor-
tant guidance for the amicable settle-
ment of child abduction cases.*

In intra-EU child abduction cases, spe-
cific rules have been adopted for the first
time in Regulation (EC) No. 2201/2003.
More precisely, the rules of the 1980
Hague Convention have been supple-
mented by special “European” rules, with
a view of enhancing the return principle
and de-potentiating the exceptions to
return and, in particular, the so-called
grave risk exception under Article 13 of
the 1980 Hague Convention.

42 Hague Conference on Private International Law, Status Table, 28: Convention of 25 October 1980
on the Civil Aspects of International Child Abduction, last update: 19 July 2019.

43 Hague Conference on Private International Law, Mediation, Guide to good practice under the
Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction, 2012.
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In this respect, Article 11.8 of the above
mentioned Regulation has been al-
ways considered a key rule, giving the
court of the child’'s former habitual
residence the final word on the return
of the child. It is the so-called trump-
ing order, a decision of the court of the
State of the child’'s former habitual res-
idence that can trump and, therefore,
overturn the non-return order of the
court of the State to which the child
was wrongfully removed. It is also
possible that the court of the State of
the child’'s former habitual residence,
sharing the views of the court of the
State to which the child has been
wrongfully removed, does not exercise
this power. If a trumping order under
Article 11.8 is issued, however, such
an order is immediately enforceable
in the EU Member State in which the
child is present.

Regulation (EC) No. 2201/2003 further
provided that it should be ensured that

the child is given the opportunity to be
heard in abduction proceedings, unless
this appears inappropriate having re-
gard to his or her age or degree of ma-
turity (Article 11.2). Such a rule, which
is not expressly provided in the 1980
Hague Convention — even if it can be
derived by the possibility for the child
to object to return as well as from the
human rights oriented interpretation of
the rules of the Convention itself — was
clearly a very important novelty.

Regulation (EC) No. 2201/2003 did not
expressly mention alternative resolu-
tion methods for child abduction cas-
es. However, as provided by the 1980
Hague Convention under Article 55,
Central Authorities were under a duty
to “facilitate agreement between hold-
ers of parental responsibility through
mediation or other means, and facili-
tate cross-border cooperation to this
end”.

On the other hand, the Regulation tended to facilitate lawful relocation by virtue
of a specific rule on jurisdiction. More precisely, Article 9, entitled “Continuing ju-
risdiction of the child’'s former habitual residence”, stated that:

1. Where a child moves lawfully from one Member State to another and

acquires a new habitual residence there, the courts of the Member
State of the child’s former habitual residence shall, by way of exception
to Article 8, retain jurisdiction during a three-month period following
the move for the purpose of modifying a judgment on access rights
issued in that Member State before the child moved, where the holder
of access rights pursuant to the judgment on access rights continues
to have his or her habitual residence in the Member State of the child’s
former habitual residence.

. Paragraph 1 shall not apply if the holder of access rights referred to in
paragraph 1 has accepted the jurisdiction of the courts of the Member
State of the child’'s new habitual residence by participating in proceedings
before those courts without contesting their jurisdiction.

As a consequence, when the child’s
lawful relocation with one of the par-
ents occurred within the EU judicial
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area, the left behind parent is “assisted”
by the jurisdictional rule under Article
9, allowing him/her to initiate pro-



ceedings in the Member State of the
former habitual residence of the child,
which presumably is the court of the
State where the latter parent lives, and
which has held the judgments on the
right of visit, and apply for the modi-
fication of the judgment, which regu-
lated access rights in order to take into
account the new situation.

Clearly in establishing such a strong
link with the former jurisdiction, Article
9 encouraged the relocating parent to
find an agreement with the left behind
parent and, possibly, also to prevent
abduction.

As of 1 August 2022, Regulation (EC)
No. 2201/2003 has been replaced by
Regulation EU 2019/1111, which, in
confirming the “trumping order” (Arti-
cle 29), modifies other aspects of the
EU child abduction regime, which is
now contained in an ad hoc chapter,
i.e. a chapter dedicated specifically to
matters of international child abduction
(Chapter I, Articles 22-29).

First of all, it clarifies that, once the
court of the State to which the child
has been wrongfully removed has de-

More precisely, Article 56 provides:

nied the return of the child, the pro-
ceeding before the court of the State
of habitual residence is one on the
merits of the case, deciding not only
on the return, but more broadly on pa-
rental responsibility matters concern-
ing the abducted child.

This novelty is the effect of the interac-
tion between human rights and judicial
cooperation instruments: the ECtHR's
case-law requires an in-depth exam-
ination of family life before ordering
the return of the child (see Neulinger v.
Switzerland) and considers automatic
mechanisms of return of the abducted
child, such as the trumping order, not
compatible with Art. 8 ECHR (Kampan-
ella v. ltaly, X. v. Latvia).*

A second novelty, which is again the
effect of the interaction with human
rights instruments, is provided in Arti-
cle 56 of Regulation EU 2019/1111: the
execution of the so-called trumping
order, which under the previous re-
gime could not be stopped, may now
be suspended temporarily or defini-
tively.

4. In exceptional cases, the authority competent for enforcement or the court
may, upon application of the person against whom enforcement is sought or,
where applicable under national law, of the child concerned or of any inter-
ested party acting in the best interests of the child, suspend the enforcement
proceedings if enforcement would expose the child to a grave risk of physi-
cal or psychological harm due to temporary impediments which have arisen
after the decision was given, or by virtue of any other significant change of
circumstances. Enforcement shall be resumed as soon as the grave risk of
physical or psychological harm ceases to exist.

44 Judgment of 6 July 2010, Neulinger v. Switzerland, application No. 41615/07; Judgment of 12 July
2012, Sneersone and Kampanella v. ltaly, application No. 14737/09; Judgment 26 November 2013,

X. v. Latvia, No. 27853/09.
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5. In the cases referred to in paragraph 4, before refusing enforcement under
paragraph 6, the authority competent for enforcement or the court shall take
appropriate steps to facilitate enforcement in accordance with national law
and procedure and the best interests of the child.

6. Where the grave risk referred to in paragraph 4 is of a lasting nature, the
authority competent for enforcement or the court, upon application, may
refuse the enforcement of the decision.

A third novelty, which is particularly
relevant for the purpose of this work,
is the introduction of an article dedi-
cated to “alternative dispute resolu-
tion”. Under Article 25, the court shall
‘as early as possible and at any stage
of the proceedings, ... either directly or,
where appropriate, with the assistance

of the Central Authorities, ... invite the
parties to consider whether they are
willing to engage in mediation or other
means of alternative dispute resolution,
unless this is contrary to the best inter-
ests of the child, it is not appropriate in
the particular case or would unduly de-
lay the proceedings”.

Some guidance on the application of Article 25 is provided by Recital 43, stating

that:

“(I)n all cases concerning children, and in particular in cases of international
child abduction, courts should consider the possibility of achieving solu-
tions through mediation and other appropriate means, assisted, where
appropriate, by existing networks and support structures for mediation in
cross-border parental responsibility disputes. Such efforts should not, how-
ever, unduly prolong the return proceedings under the 1980 Hague Con-
vention. Moreover, mediation might not always be appropriate, especially in
cases of domestic violence. Where in the course of return proceedings un-
der the 1980 Hague Convention, parents reach agreement on the return or
non-return of the child, and also on matters of parental responsibility, this
Regulation should, under certain circumstances, make it possible for them
to agree that the court seised under the 1980 Hague Convention should
have jurisdiction to give binding legal effect to their agreement, either by
incorporating it into a decision, approving it or by using any other form pro-
vided by national law and procedure. Member States which have concen-
trated jurisdiction should therefore consider enabling the court seised with
the return proceedings under the 1980 Hague Convention to exercise also
the jurisdiction agreed upon or accepted by the parties pursuant to this Reg-
ulation in matters of parental responsibility where agreement of the parties
was reached in the course of those return proceedings”.

A fourth novelty of Regulation EU
2019/1111 is a new ad hoc rule on the
“right of the child to express his or her
views" establishing that the “child who
is capable of forming his or her own
views" shall be given “a genuine and

26

effective opportunity to express his or
her views, either directly, or through
a representative or an appropriate
body” (Article 21). The right provided
for under Article 21 specifically applies
in return proceedings (Article 26).



CONTINUITY OF MEDIATION BEFORE, DURING AND
AFTER INTERNATIONAL CHILD ABDUCTION PROCEEDINGS

Considering the high level of conflict between parents in international child ab-
duction cases and the long-term harmful effects on children, the amicable settle-
ment of child abduction cases should be promoted in accordance with the appli-
cable international and EU legal instruments* and the best interests of the child.
Mediation as a way of bringing about amicable solutions can be initiated at any
stage before, during and after the proceedings:

e Ex ante mediation, i.e. mediation e Ex post mediation in the longer
before the abduction, might be term: irrespective of the solu-
helpful in facilitating lawful relo- tion to the conflict and the return
cation. or non-return of the child to the

country of habitual residence, the
parents inevitably have to regulate
matters of access and contact and
benefit from longer-term support
through ex post mediation.

e Ex post mediation in the short
term, i.e. immediately after abduc-
tion or at the beginning of the pro-
ceedings, helps to prevent that the
conflict increases and can be suc-
cessful, in particular if the semi-au-
tomatism of the EU child abduc-
tion regime is invoked*;

45 See in particular Regulation EU 2019/1111; refer to Chapter 3.

46 As discussed above, the automatic return regime of Regulation (EC) 2201/2003 was challenged
by ECtHR case law (Kampanella v. Italy and X. v. Latvia) requiring an in-depth analysis of the family
situation prior to return. Regulation EU 2019/1111 takes this development into account: it trans-
forms the proceedings before the court of habitual residence from proceedings only on return to
proceedings on the merits, which take into consideration all issues of parental responsibility.
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THE CHILD'S RIGHT TO BE HEARD:
ENABLING CHILD PARTICIPATION
IN MEDIATION
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The child’s participation in international family mediation is important
for several reasons: under international and European law, children
have the right to be heard in matters affecting them (UNCRC Article
12, EU Charter Article 24), and national laws regulate when and
under what conditions a child has the right to be heard in family
proceedings. To ensure that a mediated agreement has legal ef-
fect, therefore, the child’s right to be heard has to be respected

in accordance with the applicable legal frameworks. Hearing
the child is important for the parents to understand the child's
perspective and focus on the child’s needs and best interests. It

is also important for the mediator to understand the child’s views

in order to support the parents in reaching an agreement in the
best interests of the child. When the child has an opportunity to
genuinely express the own views and these are heard and given
due weight, the child can feel part of the process and gain a bet-

ter understanding of the situation and the reasoning behind the

parents’ agreement.”’

THE RIGHT OF THE CHILD TO BE HEARD

Legal standards

The UN Convention on the
Rights of the Child sets out the
right of the child to express his or
her views freely in all matters affecting
the child and provides that the views of
the child shall be given due weight in
accordance with the age and maturity
of the child (Article 12). This right ap-
plies in relation to social and political
matters (Article 12.1), as well as in ju-
dicial and administrative proceedings
(Article 12.2). The Committee on the
Rights of the Child has issued a General
Comment on the right to be heard and
underlines that, in judicial and adminis-
trative proceedings, the right needs to

be respected also where proceedings
involve alternative dispute resolution
mechanisms, such as mediation.*®

Regulation EU 2019/1111 recognises the
right of the child to be heard in pro-
ceedings under the Regulation; this re-
quires ensuring the child has a “‘genuine
and effective opportunity to express his
or her views and when assessing the
best interests of the child, due weight
should be given to those views. The op-
portunity of the child to express his or
her views freely in accordance with Ar-
ticle 24(1) of the Charter and in the light
of Article 12 of the UN Convention on

47 Hague Conference on Private International Law, Mediation, Guide to good practice under the
Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction, 2012,

p. 66, Chapter 7.

48 Committee on the Rights of the Child, General Comment No. 12 (2009), the right of the child to be

heard, CRC/C/GC/12, 2009, para. 32, 33, 52.
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https://digitallibrary.un.org/record/671444?ln=en

the Rights of the Child plays an impor-
tant role in the application of this Regu-
lation. The Regulation should, however,
leave the question of who will hear the
child and how the child is heard to be
determined by national law and proce-
dure of the Member States” (Recital 39).

Respect for the child’s views
in international family mediation

In practice, it remains challenging to
enable the child’'s participation in me-
diation in international child abduction
cases, particularly due to the high lev-
el of conflict between the parents and
the short six-week timeframe for Hague
return proceedings. Considering if and
how the child should be involved in
mediation and enabling the child's
meaningful participation requires
careful preparation and planning, en-
suring appropriate safeguards are in
place. The person hearing the child
should be trained specifically for this
purpose.”” The training should prepare
the mediator to adapt the style and lan-
guage of communication to the child's
age and maturity, gender and any spe-
cific needs or vulnerabilities.

The mediator should ascertain whether
the child has already been heard in the
proceedings and by whom, for instance a
judge, social or child protection services,
a child psychologist or other expert. If so,
the mediator should seek access to rele-

vant documentation, in accordance with
data protection regulations, and, on that
basis, assess whether to hear the child
again for the purpose of mediation, tak-
ing into consideration the age and matu-
rity of the child and the circumstances of
the case. If appropriate, the child should
be asked if he or she wishes to speak to
the mediator.

Where a mediator decides to hear the
child in person, the mediator must have
regard to the child’s national and so-
cial origin, gender and culture, as well
as possible experiences of violence and
the correlated health impairments or
trauma, assess the child’s specific com-
munication and information needs and
adapt the language, methods and con-
tents of communication accordingly.*°

Prior to the hearing, the mediator should
ensure that the child is provided with
child-friendly information in a language
that the child understands, and informed
consent should be obtained by the par-
ents and the child in accordance with
national law. The mediator should hear
the child in an appropriate child-friendly
setting and be familiar with the circum-
stances of the case to prevent any harm
and to mobilise support services for the
child as appropriate.

The Council of Europe Guidelines on
child-friendly justice emphasise that
being heard is a right of the child and
not a duty.”® The principles of volun-
tariness, confidentiality, impartiality
and self-empowerment that generally

49 Hague Conference on Private International Law, Mediation, Guide to good practice under the
Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction, 2012,
p. 71. Council of Europe, Guidelines of the Committee of Ministers of the Council of Europe on
child-friendly justice, 2010, Principle Ill.A. Participation, Chapter IV, Principles 14 and 15.

50 Council of Europe, Guidelines of the Committee of Ministers of the Council of Europe on
child-friendly justice, 2010, Principle IIl.A. Participation.

51 Council of Europe, Guidelines of the Committee of Ministers of the Council of Europe on

child-friendly justice, 2010, p. 28, para. 46.
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guide family mediation processes ap-
ply also to the child’'s participation in
international family mediation.>> The
mediator should be prepared to ex-
plain the meaning of these principles in
a child-friendly manner. This includes
informing the child that only what has
been agreed with the child will be shared
with the parents, that it is not the medi-
ator’s role to give advice or recommen-
dations, but that the mediator can refer
the child to support services, and that
the decision in the case will be made
by either the parents themselves or by
a judge: the child’s views are considered
important and will be given due weight,
but the child is not responsible for any
decisions made.

When communicating with children,
mediators have to respect legal and
quality standards with regard to ethics,
safety and privacy. They need to be con-
fident in handling sensitive conversa-
tions, reporting incidents or suspicions
of violence and exploitation and follow-
ing up as necessary. Specific safeguards
for the child have to be in place before,
during and after the hearing (see safe-
guards in mediation, Chapter 6). As me-
diation is a private service, consideration
for these safeguards is paramount, in
particular when public service providers
such as child protection services are not
directly involved in the case.

The voice of the child in mediation

“Article 12 of the United Nations Convention on the Rights of the Child states
that children have the right to express their views on decisions and arrange-
ments that affect their lives, and that these shall be given due weight in ac-
cordance with their age and maturity. Therefore, where deemed appropriate
by the mediator and parents, international family mediation may involve the
direct participation of children. Their inclusion in mediation offers them the
opportunity to talk about their situation in a child-friendly and safe environ-
ment, and to voice views and feelings, concerns and worries without being
asked to take sides or make decisions. Children’s participation requires spe-
cifically trained mediators or trained child specialists in addition to careful
evaluation of the suitability of such intervention. The consent of both, parents
and children, is required. The mode of the children’s participation depends on
various case-specific factors. Where child-inclusive mediation is not deemed
appropriate, mediators should help the participants to take into account the
views, interests and needs of the children.”?

International Social Service, Charter for International Family Mediation

Process (2017)

52 Hague Conference on Private International Law, Mediation, Guide to good practice under the
Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction, 2012.

53 International Social Service, Charter for International Family Mediation Processes, a collaborative

process, 2017, pp. 10-11.
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THE RIGHT OF THE CHILD TO BE INFORMED

Legal standards

Access to information is a fundamen-
tal precondition for children to exercise
their rights and participate in a mean-
ingful way in the decisions and proce-
dures that affect them. The UN Con-
vention on the Rights of the Child sets
out the right of the child to seek, re-
ceive and impart information, which is
closely related to the right to freedom
of expression and the right of the child
to access information from a diversity
of sources (Articles 13 and 17). Effective
access to information is a safeguard
for children’s involvement in deci-
sion-making process concerning them,
including in administrative and judicial
proceedings and in family mediation.**

Child-friendly information in
international family mediation

Due to lack of information or misinfor-
mation, fears and concerns, children
may not want to participate in medi-
ation or speak openly when asked for
their views. Research shows, in fact,
that children are often not adequate-
ly informed about civil proceedings in
which they are involved.”> Parents who
are primarily responsible for inform-
ing their child may find it difficult and
need support in talking with their chil-

dren about the situation, whereas the
left-behind and the taking parent may
have different needs of support in in-
forming their children. The mediator,
along with other relevant service pro-
viders, should understand the role of
the parents in this regard, identify any
needs and help parents get the support
they need, in the form of written or dig-
ital materials, including child-friendly
materials, as well as individual support
and counselling to give parents tips
for communicating with their child. In
some countries, a guardian ad litem is
appointed in family law proceedings to
ensure that the child is informed and
that his or her views are heard and rep-
resented in the proceedings.

In international child abduction cases,
information is an important basis for
parents and children to assess their
situation and the possible solutions
and alternatives available to them, to
give weight to different factors, views
and legitimate interests, to form an
opinion and to make decisions. The
Committee on the Rights of the Child
underlines that it is essential to “en-
sure that the child receives all neces-
sary information and advice to make
a decision in favour of his or her best
interests”.%® Access to child-friendly
information is necessary also to help
children to decide if they wish to speak
to the mediator or not.

54 Council of Europe, Guidelines of the Committee of Ministers of the Council of Europe on

child-friendly justice, 2010, Chapter IV.A.1.

55 Carpaneto, L., Maoli, F. (eds.), Children’s right to information in EU civil action, Improving children’s
right to information in cross-border civil cases, Pacini Giuridica, 2021.

56 Committee on the Rights of the Child, General Comment No. 12 (2009), The right of the child to be

heard, CRC/C/GC/12, 1 July 2009, par. 16.
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Providing child-friendly information is therefore an essential first step before a me-
diator speaks to the child. In preparation for hearing a child in an international fam-
ily mediation, the mediator has to ensure that the child is informed as a minimum

about the following:

e the mediation process and what it
is all about, the steps of the pro-
cess and the roles of the mediator,
parents, and the child in the pro-
cess, and possible outcomes;

e the child’'s right to be heard and
how the views expressed by the
child will be used and considered,
and communicated to the parents;

e the possibility to be heard either di-
rectly or through a representative;

e practical aspects of the hearing,
such as the date and time, loca-
tion, arrangements for the hear-

ing, and any other person who wiill
be present, such as an interpreter
or the child’s guardian;

e the child’s right to data protection
and privacy;

e rules of confidentiality and se-
crecy, by which the mediator is
bound, and any reporting obliga-
tions in cases where the hearing
reveals specific risks or acts of vio-
lence against the child;

e the support services available to the
child before, during and after the
hearing and mediation process®’

In addition, the mediator has to ensure the child understands that, while the
child’s views will be heard and given due weight, the child is never responsible
for the decisions of the parents, a social worker or a judge.

When providing information to the
child, the mediator may ask the child
to repeat the information in his or her
own words to be certain that the child
understands it and invite the child to
ask questions. Providing the child with
additional child-friendly information
material can be helpful for the child to
look up information later. Child-friend-
ly materials include brochures, videos,
information accessible through social
media or applications, and other print-
ed or digital material.

Child-friendly materials make it easier
to inform children and help children to
reflect on the information provided by a
parent, guardian or mediator and to for-
mulate any questions or doubts that can
be clarified in a follow-up conversation.

Regardless of the child’s role in the me-
diation, the child and, if applicable, the
child's guardian should be informed
promptly of the mediated agreement.
The mediator should encourage the
parents to explain the agreement to the
child in a language the child understands.

57 See: Committee on the Rights of the Child, General Comment No. 12 (2009), The right of the child
to be heard, CRC/C/GC/12, 1 July 2009, par. 41, 42, 45.
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EXAMPLE OF PRACTICE: ZANK WEBSITE OFFERS
CHILD-FRIENDLY INFORMATION FOR CHILDREN
AFEECTED BY PARENTAL SEPARATION, RELOCATION
OR INTERNATIONAL CHILD ABDUCTION {GERMANY)

In Germany, the International Social
Service has developed an information
website for parents and children affect-
ed by parental separation, relocation
or international child abduction.’® The
website is part of a centralised contact
point for cross-border parental dis-
putes over childcare and mediation,
providing information and advice for
parents and children and referring them
to relevant local support services. The
Federal Ministry of Family Affairs, Senior
Citizens, Women and Youth commis-
sioned the development of the website
and continues supporting it.

The website offers separate access
points for parents, younger children
and adolescents. Children can access
information about what it means to be
in a situation of parental separation,
relocation or international abduction.
The website provides information in
child-friendly language and through il-
lustrations explaining important terms,
such as the Youth Office (local child
protection services), the mediator,
counselling services, family court, the
lawyer and guardian ad litem.

Mediation, for example, is explained as
follows: “If your parents decide to see a
mediator together, i.e. a person who is
trained to listen and ask the right ques-
tions, it will help them to resolve their
conflict. There they can talk calmly
about their views and what is important
to them. In the discussion with the me-
diator, they will try to agree on a way
forward that is okay for both of them. In
the end, their agreement is put down in
writing. This makes it easier to keep to
what they agreed upon in the future.”™®

On the website, children have access to
information on a range of themes that
are relevant in such situations, such as

e what it means when parents live
in different countries after sepa-
ration;

e the rights of the child;

e how they can meet other children
who are in a similar situation;

e how to deal with their own emo-
tions and what to do if they are
worried or upset about the situa-
tion;

58 ZAnk - Zentrale Anlaufstelle fUr grenziberschreitende Kindschaftskonflikte und Mediation [Zank
— Central contact point for cross-border parental disputes over childcare and mediation], https://

kinder.zank.de/.

59 ZAnk - Zentrale Anlaufstelle fUr grenzuberschreitende Kindschaftskonflikte und Mediation [Zank
— Central contact point for cross-border parental disputes over childcare and mediation], https://

kinder.zank.de/.
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e what happens if the case is re-
ferred to a family court;

e the role and rights of the child in
family proceedings.

The website's separate section for ad-
olescents provides similar information

in a language and manner appropriate
to teenagers. For each of these topics,
the website offers tips for children and
adolescents, a set of questions and an-
swers, and information on how to ac-
cess further support and advice.

ENABLING CHILDREN TO SPEAK OUT:
CREATING SUPPORTIVE CONDITIONS FOR
CHILDREN'S PARTICIPATION IN MEDIATION

Creating a trustful atmosphere for hearing the child

Speaking with children about paren-
tal abduction can be delicate be-
cause the situation may be stressful
for the child, there may be conflicts
of loyalty, and much is at stake. The
child may feel abandoned by parents
and other family members or ser-
vice providers. A parent or another
adult may have instructed the child
to make certain statements, to omit
certain facts or not to express his or
her views. In addition, a lack of in-
formation or incorrect information
may influence the child’'s willingness
to speak out or speak openly. In such
sensitive situations, it can be difficult
for children to trust a mediator and
believe that the mediation process
will be of meaningful help.

A basic level of trust is important, how-
ever, to give the child a genuine and ef-
fective opportunity to express his or her
views and to ensure that the mediator
and the parents can take them appro-
priately into account.

Children tend to appreciate it when ser-
vice providers talk to them, ask ques-
tions and listen, explain all steps and
make decisions and procedures trans-
parent.®® Considering that, in interna-
tional child abduction proceedings, the
time available to organise and conduct a
meeting with a child is often very short,
a mediator should carefully prepare the
hearing, take the time to talk and lis-
ten to the child and maintain a neutral
and empathic approach throughout the
conversation (see Box 2).

60 Wenke, Daja, Service Providers as Champions for Non-Violent Childhoods, Service provision for

children and parents to end corporal punishment, Non-Violent Childhoods Project, Council of
the Baltic Sea States, 2018. Wenke, D., Listen Up! Creating conditions for children to speak and be
heard, Professional communication with children at risk of exploitation and trafficking — experienc-
es and lessons learned from the Baltic Sea Region, Council of the Baltic Sea States, 2019.
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Make the meeting room child-friendly;

Introduce him- or herself and explain the role of a mediator;

Provide quality interpretation and cultural mediation, if needed,
introduce the interpreter or cultural mediator and explain their role;

Take time to talk and listen to the child;

In the introduction phase of the hearing, talk about everyday things,
hobbies or sports to break the ice;

Sense whether the child is comfortable and ask the child how
he or she is doing and if there is anything he/she needs;

Treat the child with empathy and respect;
Explain the purpose of the meeting;

Provide child-friendly information and make sure the child has
understood, for instance by asking the child to repeat the information
in his or her own words;

Ask the child to express his or her views and show genuine interest
in the child’s views;

Summarise what the child has said and ask if you have understood
correctly;

Agree with the child on what you can pass on to the parents;

Be transparent about the next steps in the process.
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Taking into account the child's age, evolving capacities and experiences

The UN Convention on the Rights of the
Child establishes the right of the child to
be heard without specifying a minimum
age. The Convention recognises

the evolving capacities of the

child and requires that
due weight be given

THE UN
CONVENTION ON THE
RIGHTS OF THE CHILD ESTABLISHES

and this should always be done in an indi-
vidualised process.

In cases of international child
abduction, especially
where young children
are concerned, pro-

; fessionals may
to the views of the WL ACHT OFTHE CHILDTO BEHEARD  ave titte con-
e with hie o WITHOUT SPECIFVING A MINIMUM AGE. ~ fidence in the

hild's  abilit
herageandma- THE CONVENTION RECOGNISES THE EVOLVING € o
turity (Articles 12 CAPACITICS OF THE CHILD AND REQUIRES THAT 0 P=MeToer
and 5). DUEWEIGHT BE CIVEN TOTHEVIEWS OFTHE 211 opiion and
The Commit- CHILD IN ACCORDANCE WITH HIS OR HER communicate

tee on the Rights

of the Child “.. dis-
courages States parties

from introducing age limits either

in law or in practice, which would re-
strict the child’s right to be heard in all
matters affecting him or her” and notes
that “children’s levels of understanding
are not uniformly linked to their biologi-
cal age”, as demonstrated by research.®
The Council of Europe Guidelines on
child-friendly justice also promote the
understanding that it is generally in the
best interests of the child to be heard in
administrative and judicial proceedings
concerning the child.®

Acting on this basis would require com-
petent officials and service providers to
generally hear a child’s views in matters
concerning the child, unless it is deter-
mined that this is not in the best interests
of the child, and to provide adequate rea-
sons for exceptions. As children involved
in international child abduction cases are
often young, however, the child’s capacity
of discernment may need to be assessed,

AGE AND MATURITY (ARTICLES 12
AND 5)

their views. Where

such doubts prevail,

mediators and other pro-

fessionals may not be able to give the

child a genuine and effective opportuni-

ty to express his or her views or to give
due weight to the child’s views.

These doubts are dispelled by research
showing that children generally are able
to remember events and emotions they
experienced, accurately recount their
memories and form their own views,
even at a young age and after traumat-
ic stress. Their ability to give accurate
information and disclose what they
remember in a hearing or interview,
however, depends considerably on the
preparation and qualifications of the
person hearing the child, as well as the
support given to the child (see Box 3).
Mediators should be aware, therefore, of
the influence that age, evolving capac-
ities and experience have on the child’s
ability and willingness to express the own
views and be trained to take these factors
into account when hearing a child.

61 Committee on the Rights of the Child, General Comment No. 12 (2009), The right of the child to be

heard, CRC/C/GC/12, 1 July 2009, par. 21, 29.

62 Council of Europe, Guidelines on Child-friendly Justice, 2011. Committee on the Rights of the Child,
General Comment No. 12 (2009), The right of the child to be heard, CRC/C/GC/12, 1 July 2009.



to make reliable statements in proceedings concerning them:

While children are able to remember events and emotions and accurately
recount their experiences from a young age, the child’s ability to remember
details, to recount their memories in free recall and to resist leading or sug-
gestive questions by an interviewer evolves considerably with age.

From the age of three, children are generally able to provide information
about something they have experienced. At this age, the child’s ability to
share information in free narrative is still limited, so the interviewer has to ask
specific questions to enable the child to respond based on his/her memory.
4-6 year old children tend to provide more information when asked specif-
ic and directive questions. As of the age of 5-6 years, children are usually
better able to respond to open-ended questions and share information in
free recall.

Younger children are more susceptible to the way questions are phrased
and are more likely than older children to respond incorrectly to leading and
suggestive questions or when asked to choose between different options.
Interviewers who are trained and experienced in the use of free recall ques-
tions and prompts are nevertheless able to elicit accurate responses from
young children.

Stress and traumatic experiences have an impact on memory. Children react
differently to stress and trauma, as the specific circumstances of the case,
their personal resilience and the level of support they receive influence their
ability to cope and to remember. The brain is typically associating traumat-
ic events with the emotions of the moment and stores these associations
at a subconscious level. After the traumatic event, memories of it may be
triggered by fragments of events, sensations or emotions similar to those
experienced during the traumatic event.

The stress associated with memories of traumatic events can make it difficult
for the child to remember, find the right words and express what he or she re-
members. Chronic stress or prolonged exposure to traumatic stress is also like-

63 For a summary and further references of research findings summarised in this box, see: Hershkow-

itz, Irit, Lamb, M.E., Orbach, Y., Katz, C., The Development of Communicative and Narrative Skills
Among Preschoolers: Lessons from forensic interviews about child abuse, Child Development, De-
cember 2011, 83(2): 611-22. Lamb, Michael E., Orbach, Y., Hershkowitz, |., Esplin, PW., Horowitz, D.,
A structured forensic interview protocol improves the quality and informativeness of investigative
interviews with children: a review of research using the NICHD Investigative Interview Protocol,
Child Abuse and Neglect, Vol. 31, Issue 11-12, November — December 2007, pp. 1201-1231. Wenke,
D., Listen Up! Creating conditions for children to speak and be heard, Professional communication
with children at risk of exploitation and trafficking — experiences and lessons learned from the Bal-

tic Sea Region, Council of the Baltic Sea States, 2019.
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ly to have a longer-term impact on the child’'s memory.®* Research shows that
child-sensitive and evidence-based methods support professionals in commu-
nicating with and interviewing children, starting from an early age and taking
into account the child’s evolving capacities and level of maturity (see Box 4).5°

64 United Nations Children’s Fund, Let’s Talk, Developing effective communication with child victims
of abuse and human trafficking, Practical handbook for social workers, police and other profes-
sionals, UNMIK,Government of Kosovo, Ministry of Labour and Social Welfare, by Barbara Mitchels,

September 2004, p. 13, 18.

65 Hershkowitz, Irit, Lamb, M.E., Orbach, Y., Katz, C., The Development of Communicative and Narrative
Skills Among Preschoolers: Lessons from forensic interviews about child abuse, Child Development,
December 2011, 83(2): 611-22. Lamb, Michael E., Orbach, Y., Hershkowitz, I., Esplin, PW., Horowitz,
D., A structured forensic interview protocol improves the quality and informativeness of investigative
interviews with children: a review of research using the NICHD Investigative Interview Protocol, Child
Abuse and Neglect, Vol. 31, Issue 11-12, November — December 2007, pp. 1201-1231.

Creating an enabling environment and context

The ability of children to provide accurate information and express their views
depends not only on the child’s age, evolving capacities and personal situation,
but also on several factors that a mediator can directly influence:

e the place and environment
where the hearing takes place:
a child-friendly place with as few
distractions as possible offers the
most favourable conditions for in-
terviewing or hearing children;

e the interviewer's ability to cre-
ate supportive conditions for the
child to speak out and to hear the
child without influencing the child’s
statement, for instance by follow-
ing the principles and rules of evi-
dence-based interview protocols;

o the availability of support servic-
es for the child before, during and
after the hearing to prevent any
harm as a result of the hearing and
to ensure appropriate follow-up
to any needs and vulnerabilities
identified during the hearing.®®

Mediation services should generally
aim at enabling the child’s participation
in mediation in international child ab-
duction cases, unless there is evidence
that hearing the child is not in the best
interests of the child. Mediators should
only hear the child themselves, how-
ever, if they have the necessary train-
ing and qualifications, a child-friendly
environment for hearing the child and
the possibility to mobilise support ser-
vices for the child before, during and
after the hearing. The national regula-
tory framework should ensure that me-
diation providers are able to guarantee
these conditions, for instance through
adequate operational and budgetary
support and training requirements.

66 Lamb, Michael E., Orbach, Y., Hershkowitz, |., Esplin, PW., Horowitz, D., A structured forensic inter-
view protocol improves the quality and informativeness of investigative interviews with children: a
review of research using the NICHD Investigative Interview Protocol, Child Abuse and Neglect, Vol.
31, Issue 11-12, November — December 2007, pp. 1201-1231.
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Research has identified some princi-
ples and rules that help professionals
to positively influence the child’s will-
ingness and ability to communicate
their views and recount their expe-
riences. These principles and rules
form the basis of evidence-based
protocols, which assist officials and
professionals in obtaining accurate
and reliable statements from children
involved in legal proceedings.®” The
National Institute of Child Health and
Human Development (NICHD) pro-
tocol, for instance, is widely used.®®

Evidence-based means that the
protocol's effectiveness has been
demonstrated through empirical
research: it improves the quality of
child interviews and enables the in-
terviewer to create an effective and
genuine opportunity for the child to
be heard. The NICHD protocol was
developed by a multidisciplinary
team based on research on children’s
memory, language and communi-
cation skills, social knowledge, sug-
gestibility, the effects of stress and
trauma, as well as the behaviour and
communication of the interviewer.®®

Lamb, Michael E., Orbach, Y., Hershkowitz, .,

X\4))) EVIDENCE-BASED PROTOCOLS: PRINCIPLES AND RULES FOR
A CHILD-SENSITIVE HEARING

The NICHD protocol is structured in
different phases and steps: the in-
terview starts with an introductory
phase, followed by a narrative phase
in which the child speaks about
substantial topics, and ends with
the closing phase. The protocol
gives examples of open-ended and
non-leading questions, free-recall
prompts and techniques for obtain-
ing detailed, accurate and reliable
information from children. It guides
the interviewer in upholding ethical
standards throughout the interview.

Although developed primarily for
investigative and forensic inter-
views with children, the value of ev-
idence-based interview protocols
is increasingly recognised in other
contexts where service providers
need to have sensitive conversations
with children and to hear the child’s
views in order to make decisions in
the best interests of the child.”’ The
principles and rules of the protocol
and the examples it provides can
therefore guide the training of medi-
ators in child-inclusive mediation in
international child abduction cases.

Esplin, PW., Horowitz, D., A structured forensic inter-
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EXAMPLE OF PRACTICE: CHILD-INCLUSIVE
MEDIATION IN INTERNATIONAL CHILD
ABDUCTION CASES (REUNITE, UK]

Reunite is the leading mediation service
provider in international child abduction
cases in the UK and has long-standing
experience in child-inclusive media-
tion.”

At the beginning of a mediation pro-
cess, the Reunite mediator meets with
the parents and discusses the possibil-
ity of hearing the child. The mediator
explains the principle of child partici-
pation, which is based on the rights of
the child to be informed, to be heard
and to have his/her views given due
weight in decisions concerning the
child. The parents are informed of the
details of the hearing, when and where
it will take place, what safeguards are in
place for the child, and how the child’s
views will be used and shared. The me-
diator will advise the parents that they
must not coach or instruct the child on
what to say or not to say to the me-
diator before the hearing and that they
must not question the child about the
details of the conversation afterwards.
The hearing will only take place if the
parents sign a consent form and agree
to abide by the rules (see Box 5). If both
parents hold parental responsibility, the
informed consent of both is required
for the mediator to speak to the child.

When meeting with the child, the me-
diator ensures the child understands
what the mediation is about, the role

and responsibility of the child in this
process, the purpose of the hearing and
how the information of the child will be
shared. As mediation provides a confi-
dential and neutral space for resolving a
parental dispute, the principle of confi-
dentiality also applies to the hearing of
the child. The child must know that the
information he or she provides will not
be disclosed to a family court judge. At
the same time, the child needs to be
aware that there may be limitations to
the mediator's confidentiality, in par-
ticular where the mediator is required
by national law to report acts of vio-
lence against the child and certain risks
to the relevant authorities.

Towards the end of the conversation,
the mediator agrees with the child what
information the mediator should convey
to the parents. When preparing for the
hearing, the mediator has to inform the
child about this agreement and repeat it
at the beginning of the meeting to make
sure the child has understood it. Trans-
parency about the steps in the mediation
process, the roles and responsibilities
of each participant and an agreement
on how to handle the child's views, are
essential to establish a trusting working
relation between the mediator and the
child for the purpose of the hearing.

The hearing of the child usually takes
place between the parents’ first and

71 Section based on: Janet Flawith and Alison Shalaby, Presentation of the experience of Reunite, UK,
iCare national workshop in Italy, Genoa, 24 May 2022.



second meeting with the mediator. The
first meeting serves to inform the par-
ents about the hearing of the child and
to gather any relevant information the
mediator needs to prepare for it. Rel-
evant information may include issues
of timing, to accommodate the child’s
school hours or other activities, and
clarification of any special needs the
child may have in relation to language
and communication, health or disabil-
ities. The hearing may need to be co-
ordinated with the child's guardian or
a trusted person who can support the
child before, during and after the hear-
ing. ldeally, the mediator will be able
to communicate directly with the child
but if necessary, a qualified interpreter
should be brought in and instructed to
maintain a neutral role, limited to in-
terpretation and not interfering in the
conversation.

At the second meeting with the par-
ents, the mediator conveys the views of
the child. On this occasion, the medi-
ator instructs the parents to listen and
not to take notes or record the meet-
ing. This is important to gain the par-
ents’ full attention and to maintain the
confidentiality of the child’s views.

The experience of Reunite mediators
shows that participation in the medi-
ation process and the opportunity to
express themselves is generally benefi-
cial for the children, even if they do not
have a firm opinion on the resolution
of the situation. The child’'s participa-
tion also carries risks, however, as they
may feel pressured and the parents may
not be able or willing to really listen to
the child’s views and to give them due
weight in their decisions and the medi-
ated agreement.
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To prevent any harm to the child as a
result of their participation in the me-
diation process, Reunite mediators en-
sure that support services are available
and accessible for the child before, dur-
ing and after the hearing and through-
out the mediation process. In particu-
lar, children and parents should be
informed of the support available from
child protection services and other rel-
evant support and counselling services
that could assist them in handling any
difficulties related to the process.

Reunite mediators require specific train-
ing to carry out child-inclusive media-
tion. The initial child-inclusive media-
tion training is part of the basic Reunite
training on international child abduction
mediation. Mediators are then expected
to commit to a certain amount of ongo-
ing training over a three-year period fol-
lowing the initial training. The ongoing
training requirements include ten hours
of specific professional development in
child-inclusive mediation, of which five
hours should normally be obtained by
attending a course advertised as suita-
ble for child-inclusive mediation profes-
sional development. The remaining five
hours could be acquired in various ways
such as attending further training cours-
es, conferences or workshops, reading
or writing relevant material. In addition,
the mediator has to carry out three
child-inclusive mediation processes
within three years and have a supervisor
or professional practice consultant who
is also trained in child-inclusive medi-
ation and available to provide support.
Reunite offers training in this area as part
of the Mediation in International Child
Abduction training package, as well as
supervision from a trained supervisor.



| am glad that you would like ................ (child or children) to have a talk
with THE MEDIATOR about how things are going from their point of view.
Young people can have mixed feelings when their parents separate and
they say it helps to talk things through and feel listened to. As you know,
children aged 10 and over have the right to put forward their views and
suggestions if they wish.

THE MEDIATOR will meet with them together first of all, and then have a
chat with each of them separately, as siblings can have different views and
ideas.

...................... will be invited to talk ............... on the understanding that:

1. The purpose of the meeting is to give them the opportunity to talk about
their views and feelings and to put forward any suggestions or requests
they think would help arrangements to work as well as possible for all of
you. They will not be asked for choices or decisions. The responsibility for
decisions remains yours.

2. You confirm that you will not coach ................ on what to say or not say,
nor ask them questions afterwards about what they said, or did not say.

3. You understand that even if .... does not express any particular views or wishes
that they wish to be shared with you, children and young people have empha-
sised to researchers that feeling included and having the chance to talk is very
beneficial for them and helps to reduce their anxieties.

4. The conversation with ............ will be confidential, unless there should be
some indication that a child is, or may be, at risk of serious harm, in which
case this must be referred to the child protection service for further en-
quiry.

5 will be asked whether they have a message, suggestion or request
that they would like to be shared with you. If so, they will be asked to write it
down, or they can ask THE MEDIATOR to write it down for them in their own
words. They will be assured that you will be told only what they have asked to
be shared with you, without adding anything more.

You confirm that you are willing to listen to their messages and take their
views into account in reaching decisions and making arrangements that
you consider to be in their best interests. You will take care not to reproach
them or show that you feel angry or upset about a difficult message or sug-
gestion that they ask to be shared with you.

72 Sample parental consent letter drafted by Lisa Parkinson, accredited Children in Mediation trainer
and author of Family Mediation, 4™ edition 2020. Parental consent form reproduced with permis-
sion by Lisa Parkinson, 12 September 2022. Reunite UK uses this template in mediation in interna-
tional child abduction cases as an example of best practice.



MEDIATION AND THE BEST INTERESTS
PRINCIPLE: SUPPORTING PARENTS

N FINDING SOLUTIONS IN THE BEST
NTERESTS OF THE CHILD




The UN Convention on the Rights of the Child sets out in Article
3.1 that the best interests of the child shall be a primary consider-
ation in all decisions and actions concerning the child. The article
is considered a general child rights principle with particular rel-
evance for the implementation of all the rights afforded by the
Convention.

The overall aim of the best interests principle is to promote
the integrity and dignity of the child, ensure the child’s holis-
tic physical, mental, spiritual, moral, psychological and social
development and the full and effective enjoyment of all the
rights recognised in the Convention.”” The Committee on the
Rights of the Child emphasises the dynamic nature of the best
interests of the child, which are evolving in accordance with
the child’s situation. A child rights-based approach and the col-
laborative engagement of all relevant actors are required to give
effect to the best interests principle.”

Given its complexity, the concept is interpreted differently from

country to country, within the EU and between EU Member States

and third countries, notwithstanding common international and Eu-

ropean standards.”” Mediators are often confronted with situations

where the parental dispute over the child is based on different views

on the child’s best interests. The guidance provided by the Committee

on the Rights of the Child offers a common framework for understanding

and interpreting the concept of the child's best interests, not least because

it recognises children as rights holders, the universal, indivisible, interde-

pendent and interrelated nature of children’s rights and the global nature and

reach of the UN Convention on the Rights of the Child. The rights afforded by the

UN Convention on the Rights of the Child and the Committee’s guidance on the

best interests principle provide therefore useful orientation for international family
mediation and shall be further elaborated in this chapter.”

73 Committee on the Rights of the Child, General Comment No. 14 (2003) on the right of the child to
have his or her best interests taken as a primary consideration, CRC /C/GC/14, 29 May 2013, para. 4.

74 Committee on the Rights of the Child, General Comment No. 14 (2003) on the right of the child to
have his or her best interests taken as a primary consideration, CRC /C/GC/14, 29 May 2013, para.
4-5,11.

75 See for instance: Missing Children Europe et al.,, The voice of the child in cases of international child
abduction, Position paper, Voice Project, 2019. Missing Children Europe et al., The voice of the child
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Recognition of the rights of the child

“International family mediation processes uphold the United Nations Con-
vention on the Rights of the Child, and in particular the four guiding principles
underpinning all rights of the child: participation, protection, survival and de-

velopment, and non-discrimination.”””

International Social Service, Charter for International Family Mediation

Process (2017)

THE BEST INTERESTS OF THE CHILD AS
A SUBSTANTIVE RIGHT, A FUNDAMENTAL
PRINCIPLE AND RULE OF PROCEDURE

The Committee on the Rights of the
Child explains the best interests princi-
ple as a three-fold concept: a substan-
tive right; a fundamental, interpretive
legal principle; and a rule of procedure:

e As a substantive right Article 3.1 is
considered directly applicable and
can be invoked in court. Every child
has the right to have their best in-
terests assessed and made a pri-
mary consideration when weighing
different interests in a decision.

e As a fundamental, interpretive
legal principle the best interests
principle provides guidance for the
application of laws: where a law
leaves room for interpretation or
state officials exercise discretion in
applying a law, the interpretation
that best serves the best interests

of the child shall be applied.

e As a rule of procedure the prin-
ciple means that decision-making
processes, which affect children
individually or collectively, par-
ticularly those aimed at determin-
ing the best interests of a child or
a group of children, have to be
transparent and explain the possi-
ble positive or negative impact of
the decision on the child or a rele-
vant group of children.”®

The Charter of Fundamental Rights of
the European Union (EU Charter) re-
affirms the best interests principle in
Article 24.2. Under its Article 51(1), the
Charter applies to EU Member States
when they implement EU law (see Box
6). Regulation EU 2019/1111 refers to
these two legal standards in Recital 19.

77 International Social Service, Charter for International Family Mediation Processes, a collaborative

process, 2017, p. 10.

78 Committee on the Rights of the Child, General Comment No. 14 (2003) on the right of the child to
have his or her best interests taken as a primary consideration, CRC /C/GC/14, 29 May 2013, para. 6.
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On this basis, the best interests of the
child can be considered a substantive
right, a guiding principle and a rule of
procedure for responses to international
child abduction in EU Member States. It
applies in legal proceedings, mediation
processes and service provision.

Mediators should be prepared, there-
fore, to support parents in assessing
the best interests of the child and to
ensure the child’s best interests are a
primary consideration in their mediat-
ed agreement.

UN Convention on the Rights of the Child, Article 3.1.

In all actions concerning children, whether undertaken by public or private
social welfare institutions, courts of law, administrative authorities or legis-
lative bodies, the best interests of the child shall be a primary consideration.

EU Charter, Article 24.2

In all actions relating to children, whether taken by public authorities or pri-
vate institutions, the child’s best interests must be a primary consideration.

THE BEST INTERESTS OF THE CHILD
IN RELATION TO PARENTAL RIGHTS, DUTIES
AND RESPONSIBILITIES AND STATE OBLIGATIONS

oooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooo

The UN Convention on the Rights of
the Child not only sets out the rights of
the child, but also obligations of state
authorities, as well as duties of private
actors, such as private social welfare
institutions, parents and guardians. De-
cision-making processes concerning
the rights of the child are considered
particularly sensitive when they in-
tersect with the rights and responsi-

47

bilities of parents and the obligations
of the State, as is typically the case in
family law proceedings. The princi-
ple of the best interests of the child
provides important orientation for
situations where different rights and
legitimate interests need to be bal-
anced and assigned weighed in order
to make a decision.



Rights of the child to be cared
for and raised by their parents

The child has the right to be cared for by
his or her parents and not to be separated
from the family, unless this is in the best
interests of the child (Articles 7 and 9).
The State has to respect the right of the
child to preserve his or her identity, which
includes nationality, name and family re-
lations (Article 8). In situations where the
child and one or both parents do not live
together, the child has the right to main-
tain personal relations and regular direct
contact with both parents (Article 9).
The Convention affords these rights also
specifically in cross-border situations of
family separation (Article 10).

Rights and responsibilities
of parents

As parents have certain rights and respon-
sibilities under the UN Convention on the
Rights of the Child, the implementation
of the rights of the child depends not
only on state action but also on parents
as third parties under the Convention.

While the Convention does not define
parental responsibility, it does give
examples of areas where parents are
accountable for their decisions, ac-
tions and inaction in relation to their
children. Parents have the primary re-
sponsibility for the upbringing and de-
velopment of the child (Article 18), and

they are responsible for ensuring, with-
in their abilities and financial capacities,
living conditions adequate to the child's
physical, mental, spiritual, moral and
social development (Article 27).

Parental rights are not specifically de-
fined but refer to all rights that can be
considered instrumental to provide
care, direction and guidance, such as
a right to reside with, have access and
contact with the child. The right to
provide appropriate direction and guid-
ance to the child diminishes in light of
the child’s evolving capacities of auton-
omous thinking and acting, of discern-
ment and decision-making (Article 5).”

Against this background, parental re-
sponsibility is understood as the set of
duties and rights of parents to make deci-
sions in the exercise of their parental role,
whereas the best interests of the child are
considered not only a private interest of
the parents and the child but also a mat-
ter of public interest. This broad definition
of parental responsibility encompasses
rights, duties, powers and responsibilities
towards the child and the child’s proper-
ty, as well as duties towards the state. The
parents enjoy the right to perform their
role free from arbitrary state interference
with their private and family life, as well
as the right to the State’s support.®® By
obliging States parties to support and
monitor the parents’ role in fulfilling their
duties, the Convention makes parental
duties legally enforceable where parents
do not perform their duties in a manner
consistent with the rights of the child.*

79 Ruggiero, R., Volnakis, D. Hanson, K., The inclusion of 'third parties”: The status of parenthood in
the Convention on the Rights of the Child, Children’s Rights Law in the Global Human Rights Land-
scape, Isolation, inspiration, integration?, Edited by Eva Brems, Ellen Desmet and Wouter Vanden-
hole, Routledge Research in Human Rights Law, 2017, pp. 71-89, p. 83.

80 Ibid. pp. 83-84. See also: Jonathan Law, Elizabeth A. Martin, A Dictionary of Law, 7" edition, Oxford Uni-
versity Press, 2014. David Archard, Children: Rights and Childhood, 2™ edition, Routledge 2004, p. 149.
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the Convention on the Rights of the Child, Children’s Rights Law in the Global Human Rights Land-
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hole, Routledge Research in Human Rights Law, 2017, pp. 71-89, pp. 81-84.



Obligations of States

States parties to the Convention have
a legal obligation to assist parents in
fulfilling their childcare and child-rear-
ing responsibilities. Article 3.2 oblig-
es States to ensure children enjoy the
protection and care necessary for their
well-being, taking into account the
rights and duties of the parents. Arti-
cles 18 and 27 set out the obligation of
the State to support parents through
social and financial assistance, child-
care facilities and services and other
relevant support programmes. Article
19 provides for the development of so-
cial support programmes for children
and their caregivers to prevent and re-
spond to all forms of violence, exploita-
tion and neglect of children. Article 26
establishes the child’s right to benefit
from social security. Under Article 37,
the State has to ensure children’s ef-
fective protection from cruel, inhuman
or degrading treatment or punishment
in the home, in schools and institutions
and in all other situations or contexts.

States have to intervene where parents
do not fulfil their responsibilities towards
the child, but without arbitrarily interfer-
ing in private and family life. Due to the
role of parents as third parties under the
UNCRC, the Convention is interpret-
ed to provide a “framework for a social
contract between parents and the state,
where protection from undue state in-

terference coexists with the right to re-
ceive state support. In this framework,
parents enjoy a degree of discretion in
exercising their roles and responsibili-
ties, whereas parental rights are consid-
ered limited and functional.”?

The Convention therefore considers
the rights, duties and responsibilities of
parents to be limited in time as deter-
mined by the evolving capacities of the
child, limited in scope as determined by
the best interests of the child, and of a
functional nature in that they are intend-
ed to ensure the care, protection and
well-being of the child.®* The best inter-
ests principle plays a fundamental role in
qualifying these limits and functions.

Balancing the rights of the child,
the rights and responsibilities of
parents and the obligations

of the State

With regard to the upbringing and care
of children, the concept of the best inter-
ests of the child serves several purposes:
it shall enable children to exercise their
rights in a way that is most appropriate to
their individual situation and needs, pro-
vide orientation to third parties under the
Convention such as parents, guardians
and private service providers to guide and
support children to this end, and ensure

82 Ruggiero, Roberta, Diana Volnakis and Karl Hanson, The inclusion of ‘'third parties’: The status of
parenthood in the Convention on the Rights of the Child, Children’s Rights Law in the Global Hu-
man Rights Landscape, Isolation, inspiration, integration?, Edited by Eva Brems, Ellen Desmet and
Wouter Vandenhole, Routledge Research in Human Rights Law, 2017, pp.71-89, pp. 72-75. See also:
McGuinness, S., Best interests and pragmatism, Health Care Analysis, 2008, p. 208.
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parenthood in the Convention on the Rights of the Child, Children’s Rights Law in the Global Human
Rights Landscape, Isolation, inspiration, integration?, Edited by Eva Brems, Ellen Desmet and Wouter
Vandenhole, Routledge Research in Human Rights Law, 2017, pp. 71-89, pp. 82-83. See also: Jona-
than Law, Elizabeth A. Martin, A Dictionary of Law, 7™ edition, Oxford University Press, 2014.



that the support provided by state au-
thorities to children and parents is con-
ducive to this overarching goal.

The best interests of the child shall help
to make the rights of the child visible
in adults’ decision-making and to as-
sist private and public decision makers
in assessing the impact of their deci-
sions on an individual child or groups
of children. The principle aims further

at ensuring that the rights and interests
of the child are given weight when they
are competing with the rights and le-
gitimate interests of parents or others.
There is a general understanding that
the interests of children “should carry
more weight in such decisions because
their outcome is likely to have much
more profound effects on children in
the immediate and longer term".%

ASSESSING THE BEST INTERESTS OF THE CHILD
IN INTERNATIONAL FAMILY MEDIATION

The Committee on the Rights of the
Child has issued guidance on the steps
of a best interests determination pro-
cedure. These steps help to ensure that
a child’s best interests are assessed and
determined in a transparent and ob-
jective manner, through an established
procedure with specific safeguards for
the child (see Box 7).

In private law proceedings, the parents,
as the holders of parental responsibility
for the child, are primarily responsible
for ensuring respect for the rights and
best interests of the child. In cases of
international child abduction, how-
ever, there are clearly indications that
parents may need support in fulfilling
their responsibility towards their child
or children. The mediation process
requires parents to analyse their fami-

ly situation and to focus on the situa-
tion of their child or children and their
rights, specific needs and best interests.
This exercise is important for parents to
reach an amicable agreement and get
prepared for respecting it subsequently.

The Council of Europe Recommenda-
tion on family mediation sets out the
mediator’s responsibility in this regard:
the mediator “should have special con-
cern for the welfare and best interests of
the children, should encourage parents
to focus on the needs of children and
should remind parents of their prime
responsibility relating to the welfare of
their children and the need for them to
inform and consult their children”.®®

84 Stalford, Helen, The broader relevance of features of children’s rights law: the ‘best interests of the
child’ principle, Children’s Rights Law in the Global Human Rights Landscape, Isolation, inspiration,
integration?, Edited by Eva Brems, Ellen Desmet and Wouter Vandenhole, Routledge Research in
Human Rights Law, 2017, pp. 37-51, p. 38. See also: Zermatten, J., The best interests of the child prin-
ciple: Literal analysis and function, International Journal of Children’s Rights, 2010, pp. 483-499.

85 Council of Europe, Committee of Ministers, Recommendation No. R (98) 1 of the Committee of

Ministers to member States on family mediation, 21 January 1998, Principle Ill.viii.
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Consideration of the needs and well-being of the child

“International family mediation processes should pay special attention to the
needs and well-being of children involved in a conflict. Mediators should focus
participants not only on their own needs but also on the interests and needs of
their children. Particular attention should be given to the importance of chil-
dren’s resumption and maintenance of healthy relationships as well as regular
physical and virtual contact with both parents and their families where such
contact is in the best interests of the child and both parents consent to it."®®

International Social Service, Charter for International Family Mediation

Processes (2017)

The mediator, as a neutral third party,
is in a good position to assist the par-
ents in assessing the best interests of
the child. The assessment should con-
sider the child’'s primary needs, par-
ticipation, development and protec-
tion. It should take due account to the
child’s social, economic, physical, psy-
chological, cognitive and emotional
situation, as well as any other factors
relevant for the case.

In addition to analysing the child’s pres-
ent situation and personal history, a best
interests determination essentially aims
at projecting the child’s future. This is to
ensure that the mediated agreement is
suitable to secure the rights of the child
at the present time and in the medium
and longer term, to promote the child’s
holistic development and the full and
effective enjoyment of the rights rec-
ognised in the Convention throughout
childhood and in the child’s transition
to adulthood and independent life.

The Committee’s guidance can help
mediators to assist parents in assess-
ing the best interests of their child and
giving due consideration to the child’s
best interests when resolving their dis-
pute. The criteria to be assessed and
the guidance for giving weight to the
rights and best interests of the child
can help mediators to ask the parents
questions that will help them to focus
on the best interests of the child during
the mediation process and duly reflect
this focus in the mediated agreement.

The mediated agreement should in-
clude a statement of how the parents
have given primary consideration to the
best interests of the child. If the parents
make their consideration of the best
interests of the child visible in the me-
diated agreement, this will facilitate the
review by the court, where applicable,
to give legal effect to the agreement.?”

86 International Social Service, Charter for International Family Mediation Processes, a collaborative

process, 2017, p. 10.

87 Hague Conference on Private International Law, Mediation, Guide to good practice under the
Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction, 2012,

Chapter 6.6.1.6, Chapter 12.
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= The Committee on the Rights of the Child describes the best interests determination

as an established procedure that consists of a comprehensive case assessment and
a decision-making process, as well as a follow-up phase with periodic review.®

) BEST INTERESTS DETERMINATION: STEPS OF THE PROCEDURE

1. Best interests assessment: case assessment phase

The case assessment, also referred to as best interests assessment, aims at gath-
ering and verifying data and information on the child’s situation. The assessment
should be carried out by trained professionals with due diligence, taking into
account the views of the child and using a multi-disciplinary approach as far as
possible.

In the assessment phase, all factors relevant for safeguarding the rights of the
child and meeting his or her needs should be assessed; relevant factors may
vary according to the circumstances of the case and include the following:

e the views of the child; ® any situation of vulnerability, in-
e the child's upbringing, culture and cluding any risks as well as sourc-
identity; es of support and protection;
e the appropriate preservation of the e the care, protection and safety of
family environment, taking into the child;
consideration the ability and will- e the child’s well-being;
ingness of each parent to care for e the child’s evolving capacities
the child, to respect and promote and development;
the rights of the child and to ensure e the child's health:

the needs of the child are met;

e the child’'s contact and relations
with family members and signif-
icant others;

e the child’s education;
e the child’s usual day-to-day ac-
tivities and hobbies.®’

2. Best interests determination: decision-making phase

A decision on the best interests of a child should be made on the basis of the pre-
vious assessment of the case. As there may be conflicts between specific rights
of the child and the rights and legitimate interests of parents or other relevant
persons involved in the case, decision-makers need to undertake a balancing
exercise, in which they weigh the relevant factors that have been assessed and
ensure that the best interests of the child are a primary consideration.*”

Such conflicts are likely to occur when mediating in international child abduc-
tion cases. After a prolonged absence from the place of habitual residence, for
instance, the child may have developed bonds with a stepbrother or stepsister
in the place to which the child has been wrongfully removed or where the child

88 Committee on the Rights of the Child, General Comment No. 14 (2013) on the right of the child to have his or her
best interests taken as a primary consideration (art.3, para. 1), CRC/C/GC/14, 2013, para. 64.

89 Committee on the Rights of the Child (2013), General Comment No. 14 (2013) on the right of the child to have his
or her best interests taken as a primary consideration (art.3, para. 1), CRC/C/GC/14, 2013, Chapter V.A.1 and para.
44. Wenke, D., Legal instrument on the protection of the best interests of the child in domestic law proceedings
by public authorities to limit parental responsibilities or place a child in care, Feasibility study, Council of Europe,
2021.

90 Committee on the Rights of the Child (2013), General Comment No. 14 (2013) on the right of the child to have his
or her best interests taken as a primary consideration (art.3, para. 1), CRC/C/GC/14, 2013, para. 39, 80-84. United
Nations High Commissioner for Refugees, United Nations Children’s Fund, Safe and Sound, What States can do
to ensure respect for the best interests of unaccompanied and separated children in Europe, 2014, p. 43.
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is retained, so that consideration needs to be given to ensuring the continuity of
this relationship. The child’s right to continuity of education and healthcare may
conflict with considerations of the child's return; where a child has special health
needs, for instance, due to chronic illness or disability, this may raise doubts about
returning the child to a place where appropriate services are not available.

Where the assessment identifies risks to the child, the provision of appropriate
assistance and support services should be considered to remediate those risks.
If, for example, there is an allegation that a family member has committed acts
of violence against the child, it is necessary to take special protection measures
such as supervised contact while the case is under investigation.

When balancing and assigning weight to the established facts and the rights and
legitimate interests of the child and the parents, the decision-making process
should include an assessment of the likely impact of a decision on the child’s
present and future situation, giving due consideration to

e the rights and needs of the child, with the risk of harm to the child outweighing
other factors,

e sources of support and protection suitable to remediate any identified risks,

e the child’s right to be brought up by the parents and to maintain family relations
and contact,

e continuity of care,
® matters related to health, education and vulnerability, and

e the child’s right to development including in view of his or her transition to ado-
lescence (where applicable) and to adulthood and independent life.

The Council of Europe Guidelines on child-friendly justice underline that the
best interests of all children involved in the same proceeding should be sep-
arately assessed and balanced with a view to reconciling possible conflicting
interests of the children.”* This may be the case where two or more children
have been wrongfully removed or retained, or where the child has step-siblings
in the family of the left-behind or taking parent.

3. Follow-up phase: review and evaluation

Where applicable, and in particular in situations of high level parental conflict
and where risks to the child have been identified, the best interests determina-
tion, including relevant assessments and decisions, has to be periodically updat-
ed. The review and evaluation phase depends on the circumstances of the case
and the child’'s evolving capacities and situation. This follow-up phase usually
requires the involvement of service providers, such as social and child protec-
tion services, to support the child, the parent(s) and other family members be-
yond the duration of the mediation process and legal proceedings.

As discussed in Chapter 3, a structured process of ex post mediation may be re-
quired to continue supporting the parents in the medium and longer term. The
child should be closely involved in all steps of the follow-up phase, in accord-
ance with his or her rights and the best interests and in light of considerations
made in Chapter 4. The review and evaluation phase should continue until a
sustainable solution for the child has been identified and implemented in ac-
cordance with the best interests of the child.

91 Council of Europe, Guidelines of the Committee of Ministers of the Council of Europe on child-friendly justice,
2010, p. 18.
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REGULATING MEDIATION
SERVICES IN THE BEST
INTERESTS OF THE CHILD



Due to the sensitivity and
complexity of interna-
tional child abduction

cases, and consider-

ing that international

child abduction is a

criminal offence in

several EU Member

States, mediation

should be embed-

ded in a regulato-

ry framework that

determines  how

mediation shall be

organised, deliv-

ered and supervised.

A regulatory frame-

work is important to

ensure the mediation

process is carried out

in respect of interna-

tional standards, as well

as European and national

law. It ensures that medi-

ators, parents and children

have access to support and

that appropriate safeqguards are

in place. Regulation is further im-

portant for the coordination between

mediation providers, relevant judicial

and administrative authorities, Central

Authorities and service providers to

ensure mediated agreements comply

with the applicable legal frameworks
and have legal effect.”?

The following aspects of mediation
services should be regulated by law
or through other appropriate mecha-
nisms:

Access to mediation and safeguards:

access to mediation at any appro-
priate moment during the case
and the proceedings, clarifying the
eligibility of parents, children and
other family members to access,
initiate and participate in media-
tion;

the child’s participation in the me-
diation process and, where appli-
cable, the child’s representation
by a guardian ad litem;

the establishment of a national
registry or database of qualified
mediators;

access to mediation aid;

obtaining the informed consent of
parents, children and any other el-
igible family members participat-
ing in mediation;

use of digital services, online plat-
forms and video-conferencing
to facilitate mediation meetings
where applicable;

participation of lawyers;

safeguards in mediation;

Qualifications and accreditation of
mediation providers and mediators:

licensing of mediation providers;

minimum qualifications and re-
quirements of mediators;

training and accreditation of me-
diators;

vetting procedures;

neutrality, independence and im-
partiality of mediators;

92 See Hague Conference on Private International Law, Mediation, Guide to good practice under the
Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction, 2012.
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e ethical standards and codes of
conduct for mediators;

e supervision, coaching and ac-
countability of mediators;

Operation of mediation services:

e confidentiality, secrecy and data
protection in mediation;

e reporting obligations of mediators
and mediation service providers;

e the role and responsibilities of
mediators in referral mechanisms
for parents and children in need of
support;

e access to support services for me-
diators, such as interpretation and
cultural mediation;

e monitoring and accountability of
mediation providers, including in-
dependent monitoring;

e administrative duties of mediation
providers, including the reporting
of data and statistics;

e coordination of the mediation
process with legal proceedings
and central authorities;

e checks of mediated agreements
by courts or administrative bodies;

e enforcement of mediated agree-
ments.

The following sections discuss some of these key elements of a regulatory frame-
work for international family mediation services in further detail.

ACCESS TO MEDIATION

International and European instruments
promote the use of alternative dispute
resolution, such as mediation, as a way
of supporting parents in reaching am-
icable solutions to their disputes (see
Chapter 3). When regulating access to
mediation, several considerations are
important to facilitate parents’ use of
mediation where appropriate, such as
ensuring mediation services are availa-
ble and affordable, participation in the
mediation process is practicable, that
referrals to mediation are regulated and
that the mediation process is coordi-
nated with legal proceedings.”

Experience from a range of European
countries shows that only written in-
formation about international family
mediation as a valuable alternative for
parents involved in international child
abduction cases is often not enough
for parents to opt for this choice and
attempt mediation. Where written in-
formation is combined with informa-
tion provided in-person, for instance by
a mediator who is present in court or
attending the court hearing of Hague
return proceedings, the willingness of
parents to consider mediation increas-
es notably. This approach has delivered

93 Hague Conference on Private International Law, Mediation, Guide to good practice under the
Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction, 2012,

Chapter 4.
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positive results as more parents decid-
ed to prefer mediation over the court
proceedings. Initiated in the Nether-
lands, this approach has subsequently

EXAMPLE OF PRACTICE:

informed initiatives in Germany and the
UK, and individual courts are following
and adopting this practice also in other
countries.”

MEDIATION IN COURT - PROMOTING MEDIATION
THROUGH ACCESS IN THE COURT

Inspired by the Dutch experience, MiKK
piloted the Mediation in Court (MiC)
model in the Berlin Hague Court, and
it is now practiced in 22 specialised
Hague Courts in Germany and con-
tinues to expand. This model foresees
that the court schedules two hearings
in a Hague return case. A specialised
mediator is invited to the first court
hearing. As return proceedings have
to be completed within a maximum
of 6 weeks, the first court hearing is
convened within 2-4 weeks. A second
court hearing is immediately scheduled
for 7-10 days later. At the first hearing,
a mediator provided by MiKK is present
to explain the benefits of mediation to
the parents — in their native language
if they wish — and the parents can ask
questions. In this way, mediation be-
comes a concrete and realistic option
in the emotionally charged and diffi-
cult situation. There is transparency as
all parties and participants in the case
are present and informed, i.e. the par-
ents and their lawyers, the guardian ad

litem of the child, the staff of the Youth
Office (local child protection services)
and, if necessary, interpreters.

Before the first hearing, MiKK ensures
that a co-mediator with the required
language and cultural skills is on stand-
by. If the parents agree to attempt me-
diation, the mediation process takes
place in the 7-10 days before the sec-
ond hearing.

If the parents reach an agreement, the
mediator and the parents write down
the agreement together, and the par-
ents’ lawyers check it before the par-
ents sign. It is then sent to the court or
presented at the second court hearing.
During mediation, the mediators and
the judge do not exchange information
or speak to each other, to respect the
principle of confidentiality. The court
reviews the agreement and, if satisfied,
gives it legal effect to make it enforcea-
ble, as far as possible and in accordance
with the circumstances of the case.”

94 Council of the Baltic Sea States, Transnational child protection: the role of judges, social services
and central authorities, PROTECT Children on the Move project, 4th Expert Meeting, 25-26 No-
vember 2014, Full meeting report, 2015, pp. 46-48.

95 See AMICABLE (2019-2021) Best Practice Tools for the Enforceability of Mediated Agreements and
Best Pratcice Model for Incorporating Mediation into Child Abduction Proceedings.
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If the parents do not reach an agree-
ment through mediation, the court
hearing will take place as scheduled
and the judge will decide on the case.
Even in such a case, the mediation pro-
cess usually improves the relation and
communication between the parents
and helps them to become aware of
different ways of solving the situation
and to understand the consequences
of their decisions and actions for the
child. The parents might begin to trust
each other again, because it may be
the first time that they talk and listen
to each other again. So the mediation
process, even if it does not resolve the
parental dispute, can generally lay the
groundwork for parents to respect and
adhere to a court decision.

The mediator in court model requires
an organisational effort on the part of
the specialised mediation NGO to or-
ganise a suitable co-mediation team:
one mediator with a legal and one with
a psycho-social background, who need
to be available at short notice and have
the appropriate cultural experience and
language skills. It is important to ensure

that the parent from abroad has a pos-
sibility to have contact with the child or
children during the proceedings, and
this can be coordinated with the me-
diation process. Depending on the age
of the child and the circumstances of
the case, the child can also be involved
in the mediation. If the left-behind par-
ent cannot travel to the court hearing
and mediation session, the mediation
sessions can take place online by video
conference.

The multi-lingual MiKK Advisory and
Pre-Mediation Service and the inter-
national MiKK network of 200 active,
specialist cross-border family media-
tors based in 32 countries, mediating
in 30 languages, ensure that this model
works well throughout Germany and
the EU and worldwide.

In light of the positive experience with
the mediator in court model in Germa-
ny, England and the Netherlands, the
EU co-funded project AMICABLE pro-
moted this model in Italy, Poland and
Spain where it has been very positively
received.”

SAFEGUARDS IN MEDIATION

Safeguards in mediation are a prereq-
uisite for mediation to be conducted in
accordance with human rights princi-
ples and ethical standards. To be effec-
tive, safeguards have to be regulated by
law or otherwise.

At the beginning of a mediation process,
the mediator may not be sufficiently
aware of the particular circumstances
of the case and the level of safeguards
required. In some cases, incidents or
risks of violence in the family may have

96 AMICABLE (2019-2021) Best Practice Tools for the Enforceability of Mediated Agreements and Best
Practice Model for Incorporating Mediation into Child Abduction Proceedings: an EU-cofinanced
project conceived by MiKK with external legal experts from Germany (Juliane Hirsch, Sabine Brieger)
and partners: University of Wroclaw (Poland), University of Alicante (Spain), University Milano-Biccoc-
ca (ltaly). The Best Practice Tools and Model are available at: https://www.amicable-eu.org.
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been identified in the course of the pro-
ceedings, but such incidents could also
remain hidden in legal proceedings and
be disclosed only during mediation. The
Hague Conference on Private Inter-
national Law notes that allegations of
domestic violence in cases of interna-
tional child abduction cases are not un-
common, although some may prove to
be unfounded. Parties and participants
in mediation should be aware that the
mediation process is not intended to re-
solve allegations of violence in the fam-
ily but questions of contact and access
and other relevant matters concerning
childcare and child rearing under shared
parental responsibility.?”

Safeguards have to be in place to en-
sure parents who freely choose medi-
ation can do so in a protected space
and on equal terms. To this end, the
case has to be carefully assessed for
two reasons: first, the assessment has
to establish if the case is suitable for
mediation and, where this is affirmed,
clarify the safeguards required in the
case.”®

The Council of Europe “Istanbul Con-
vention” prohibits mandatory media-

tion in cases involving violence within
the scope of the Convention (Article
48.1; see Chapter 2: limits and chal-
lenges of mediation). Yet, there is a
compelling case for making informa-
tion meetings on mediation a standard
and mandatory measure in all interna-
tional child abduction cases, as long
as participation in mediation remains a
voluntary decision by the parents, ap-
propriate safeguards are in place be-
fore, during and after mediation, and
each parent has effective access to
adversarial court proceedings before
mediation begins and throughout the
process. Requiring parents to attend
an information session on mediation
should not, however, lead to delays in
the return proceedings.”

Safequards include, in particular, the
following measures and steps:

e asuitability assessment of the case
before mediation begins;

e self-assessment of the mediation
provider and the individual medi-
ator to ensure appropriate qualifi-
cations and preparedness to han-
dle the case;

97 Hague Conference on Private International Law, Mediation, Guide to good practice under the

98
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Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction, 2012,
p. 73, para. 262.

For a more detailed discussion of mediation in cases where domestic violence has occurred or
has been alleged, see: Hague Conference on Private International Law, Mediation, Guide to good
practice under the Hague Convention of 25 October 1980 on the Civil Aspects of International
Child Abduction, 2012, Chapter 10. Council of Europe, Committee of Ministers, Recommendation
No. R (98) 1 of the Committee of Ministers to member States on family mediation, 21 January
1998. Freeman, M., Domestic Violence and Parental Child Abduction, 2022. Freeman, M., Taylor,
N., Domestic violence and child participation: contemporary challenges for the 1980 Hague child
abduction convention, Journal of Social Welfare and Family Law, Vol. 42, 2020, pp. 154-175. Hague
Convention on Private International Law, Report on the Experts’ Meeting on Issues of Domestic /
Family Violence and the 1980 Hague Child Abduction Convention, 12 June 2017, The University
of Westminster, London, 2017. Alanen, J., When human rights conflict: mediating international
parental kidnapping disputes involving the domestic violence defense, The University of Miami
Inter-American Law Review, Vol. 40, No. 1, pp. 49-108, 2008.

Hague Conference on Private International Law, Mediation, Guide to good practice under the Hague
Convention of 25 October 1980 on the Civil Aspects of International Child Abduction, 2012, p. 56.
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e availability of appropriate support
services for the child and the par-
ents;

e practical arrangements to ensure
safety if and as necessary in the
case;

e safeguards for the child’s partici-
pation in mediation.

“The welfare, safety and security of all participants in a mediation are of para-
mount importance for a reliable and trustworthy process. International family
mediation is not suitable for all situations and the process should not be used
by any participant to avoid or delay legal proceedings or procedures, or to ma-
nipulate or influence another participant. Depending on how the mediation is
organised, the mediator initially meets, or speaks with, each party separate-
ly and informs them about the mediation procedure. They explore together
whether mediation is suitable in their case and whether both parties are willing
to take part; or whether another dispute resolution process would be more

appropriate."°°

This initial assessment includes three crucial issues:

a. personal safety of the participants;

b. capacity to participate in mediation;

c. respect for judicial and administrative proceedings.

International Social Service, Charter for International Family Mediation

Processes (2017)

Suitability assessment of the case:

Whether or not a case is suitable for
mediation needs to be assessed case by
case. To facilitate this process, stand-
ardised screening tools for domestic
violence and other relevant risks should
be devised for mediators (see Box 8).

In assessing whether a case is suitable
for mediation, the mediator should
ascertain that each parent is able and

willing to protect his or her personal
interests, as well as the rights and best
interests of the child with continuity
before, during and after mediation.
Where violence has been alleged, sev-
eral factors should be considered, such
as the severity and frequency of the
alleged domestic violence, the alleged
perpetrator and victim(s), the physical
and mental health of the parents and

100International Social Service, Charter for International Family Mediation Processes, a collaborative

process, 2017, pp. 5-7.
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the child, and any risks or threats.'™!

When screening for violence, mediators
should not only ask about incidents or
experiences of violence but also about
emotional abuse and about the level of
fear a parent has felt or still feels. Re-
search has shown that persons who ex-
perienced domestic violence suffered
fear not only of physical violence but
also of verbal, psychological and emo-
tional abuse, and where such abuse
occurs daily, its effects were more dis-
tressing and longer lasting than those of
physical attacks.**?

Emotional abuse can take many different
forms; it “includes threats to harm a person
or pet or threats to self-harm and blame
the partner. Understanding the impact of
abusive behaviour on the abused person
and on children who witness or overhear
it is a key factor in assessment. An abused
person may experience fear and humilia-
tion to such an extent that it impairs their
ability to assess the risks they continue to
face. It is helpful to ask individuals if they
can rate the level of fear they are experi-
encing on a scale of 1-10."%

In addition, specific questions should
be asked about the child’s safety and
well-being, acts of violence against the
child and whether the child has wit-

nessed violence between the parents
(see also Box 1: The harmful effects of
domestic violence on children and the
right to be safe) 1%

Under the Council of Europe Convention
on preventing and combating violence
against women and domestic violence,
States are obliged to provide for a mul-
ti-disciplinary risk assessment of cases of
violence under the Convention (Article
51). The aim is to assess the lethality risk,
the seriousness of the situation and the
risk of repeated violence in order to man-
age the risk and provide for coordinated
safety and support. Where appropriate
and possible in the circumstances of the
case, the findings of the risk assessment
should be used as a basis for determin-
ing the suitability of the case for medi-
ation. Where a separate risk assessment
has not been conducted, the screening
for violence in the case should integrate
questions to assess any risks.

If parents wish to attempt mediation
despite incidents of domestic or other
violence in the family, and the case has
been assessed as suitable for mediation,
mediators may consider alternative dis-
pute resolution methods that were de-
signed specifically for these purposes
and provide for reinforced support from
a multi-disciplinary team of specialists.’*

101Hague Conference on Private International Law, Mediation, Guide to good practice under the
Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction, 2012,
pp. 72-77. International Social Service, Charter for International Family Mediation Processes, a col-

laborative process, 2017, pp. 5-7.

102Bagshaw, D., Disclosure of Domestic Violence in Family Law Disputes: Issues for Family and Child
Mediators, Conflict Management Research Group, University of South Australia, 2001. Cited in:
Parkinson, L., Family Mediation, Fourth edition, Lexis Nexis, 2020, pp. 67-68.

103 Parkinson, L., Family Mediation, Fourth edition, Lexis Nexis, 2020, pp. 67-68.

104 Parkinson, L., Family Mediation, Fourth edition, Lexis Nexis, 2020.

105See for example the Coordinated Family Dispute Resolution model: Field, R., Lynch, A., Hearing
parties’ voices in Coordinated Family Dispute Resolution (CFDR): an Australian pilot of a family
mediation model designed for matters involving a history of domestic violence. Journal of Social
Welfare and Family Law, 36(4), 2014, pp. 392-402. See also the Parental Coordinator Model still
under evaluation: Blanco, M., Leitao Ferreira, J.M., Arias Astray, A., Parenting coordination, a new
role for social workers, Journal of Social Work, Sage, 2022.
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'.‘u BOX 8 ))) ENHANCING SAFETY N MEDIATION: SCREENING TOOLS
W\ FOR THE IDENTIFICATION OF DOMESTIC VIOLENCE

In international family mediation, providers to ask parents and chil-
screening for domestic violence is dren specific questions about ex-
an essential element of the suitabil- posure to violence. When asked
ity assessment required before re- specifically about it, parents and
ferring or admitting an international  children tend to speak out more
child abduction case to mediation. easily. For service providers, includ-
Screening helps to identify acts and ing specific questions on violence

histories of violence in a family and, in screening tools enhances the
in consequence, to protect victims chances of identifying incidents or
of violence from inappropriate ex- risks of violence and enables them
posure to the perpetrator in a medi- to gather more detailed informa-
ation process. Screening tools guide tion about the family situation and
the mediator in assessing the likeli-  any risks.'®

hood that a person has experienced
violence and identifying on this ba-
sis the cases that are not suitable
for mediation because of safety and
power imbalance concerns.’®

There is currently no uniform ap-
proach or standardised practice
in the use of screening tools in
Europe, and not all mediators or
mediation providers use screen-
Research has identified a number ing tools for the suitability assess-
of factors that increase the effec- ment. The Mediator's Assessment
tiveness of screening for violence: of Safety Issues and Concerns
in particular the use of an effective (MASIC) has been developed spe-

standardised screening tool; a ro- cifically to address this gap. The
bust screening procedure; aswellas  tool guides the mediator through
training of professionals conduct- a personal interview with each
ing the screening and allocation of  parent to assess the presence and
resources.’”” Research shows fur- frequency of indicators associated

ther that it is appropriate for service  with different forms of domestic

106This text box is based on: McCutcheon, R., Addressing domestic violence in mediation: the need for
more uniformity and research, Harvard Negotiation Law Review, 2021. See also: Holtzworth-Mun-
roe, A., Beck, C.J.A., Applegate, A., The Mediator's Assessment of Safety Issues and Concerns (MA-
SIC): A Screening Interview for Intimate Partner Violence and Abuse Available in the Public Domain,
Family Court Review, 48(4), pp. 646-662.

107 McCutcheon, R., Addressing domestic violence in mediation: the need for more uniformity and
research, Harvard Negotiation Law Review, 2021.

108Hultmann, Ole, Children Exposed to Intimate Partner Violence and/or Abused, Findings from Swed-
ish research projects in child psychiatry and child protection work, University of Gothenburg, Na-
tional Consultation Sweden, 8 May 2017. Anders Broberg, Ulf Axberg, Asa Cater, Maria Eriksson,
Ole Hultmann & Clara Iversen, iRiSk — Utveckling av beddémningsinstrument och stodinsatser for
valdsutsatta barn [Development of assessment tools and support measures for vulnerable children].
Cited in: Wenke, D., Service Providers as Champions for Non-Violent Childhoods, Service provision
for children and parents to end corporal punishment, Non-Violent Childhoods Project, Council of
the Baltic Sea States, 2018, p. 18.
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violence and to assess the suitability MASIC is considered a promising

of mediation in view of the specif- screening tool, which has to under-
ic form of violence identified. The go further testing and evaluation,
tool is screening for seven forms including with specific attention to
of violence and comprises a risk  the rights and safety of the child. It
assessment: psychological abuse, s freely available in the public do-
coercive controlling behaviours, main. 110

threats of severe violence, physical
violence, severe physical violence,
sexual violence and stalking. The
tool has been tested and was found ~ Ment prior to mediation, research

In addition to the screening in the
context of the suitability assess-

to lead to more frequent identifi-  findings recommend that screen-
cation of domestic violence than  ing is continued throughout the
other screening approaches. Initial mediation process as this enhances
evidence confirms its internal con- the possibility of identifying acts or
sistency, as well as the reliability and risks of violence that were not de-
validity of its results.**” tected in the initial screening.*

109Pokman, V., Rossi, F.S., Holtzworth-Munroe, A., Applegate, A.G., Beck, C.J.A., D'Onofrio, B.M., Me-
diator's Assessment of Safety Issues and Concerns (MASIC): reliability and validity of a new intimate
partner violence screen, Assessment, 21(5), 2014, pp. 529-542.

110 Holtzworth-Munroe, A., Beck, C.J.A., Applegate, A., The Mediator's Assessment of Safety Issues and

Concerns (MASIC): A Screening Interview for Intimate Partner Violence and Abuse Available in the
Public Domain, Family Court Review, 48(4), pp. 646-662.

111 McCutcheon, R., Addressing domestic violence in mediation: the need for more uniformity and
research, Harvard Negotiation Law Review, 2021.

Self-assessment of the mediation provider and mediator:

In a self-assessment, the mediation service provider should ascertain the pre-
paredness of the service and the individual mediator(s) to mediate in the case
guaranteeing the safety of the parties and participants. As a minimum, this re-
quires that:

e the professionals carrying out the prepared to adapt the model and
suitability assessment are specifi- method of mediation to the cir-
cally trained and qualified for this cumstances of the case;
purpose, e the mediation service provider has

e the case is entrusted to experi- a child well-being and safeqguard-
enced mediators who are spe- ing protocol in place and medi-
cifically qualified to handle situ- ators are aware of and trained in
ations where domestic violence complying with it.

is alleged or proven and who are
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Support services for the child and the parents:

Mediation should only take place where appropriate support services and refer-
ral mechanisms are in place. Before initiating the mediation process, the media-
tion provider should ascertain the following:

e the parents and child have effec- each parent has the necessary in-

tive access to support, such as
psychosocial counselling and le-
gal advice to make an informed
decision on their participation in
mediation and that they continue
receiving support during and after
the mediation process;

a guardian ad litem is appoint-
ed and available to represent the
child, in accordance with applica-
ble law;

the safety of all parties involved is
ensured at all times, in particular
the parents, the child, the medi-
ator, interpreter and guardian ad
litem;

the confidentiality of the informa-
tion shared in the mediation pro-
cessis guaranteed and understood
by all parties and participants, and

formation and support to initiate
adversarial court proceedings at
any time during the process;

reporting mechanisms are in place
and understood by the parties and
participants, and the mediator is
prepared to make appropriate re-
ferrals, for instance to child pro-
tection services or law enforce-
ment services, in accordance with
national law regulating reporting
obligations and limitations to rules
of professional secrecy or confi-
dentiality of mediation services;

any allegations of violence are in-
vestigated and followed-up by the
competent authorities in accord-
ance with national law to ensure
the safety of the parents and the
child.

Safeguards in practical arrangements:

If a case is assessed as suitable for mediation and the parents give their free and
informed consent to attempt to mediate, additional safeguards may need to be
put in place in the practical arrangements. Practical and organisational safety
measures should be made in accordance with the findings of the suitability as-
sessment and could include the following:

e [f it is considered appropriate for e Where appropriate, the mediator

parents to meet in the same room,
they should be able to come to the
mediation venue accompanied by
a person of trust and should not
be left alone in the room. The col-
laboration of co-mediators may
be important to ensure this.

b4

should have the possibility to re-
sort to indirect rather than direct
mediation by organising sepa-
rate meetings with the parents or
by ensuring parents arrive at the
meeting place through different
entry points or at a slightly differ-



ent time to prevent encounters
outside the meeting venue.

e The use of online dispute resolu-
tion, i.e. mediation through inter-
net-based communication and
video-conferencing, may be ap-
propriate to avoid physical con-
tact, in which case, special consid-
eration should be given to ensure
confidentiality of the sessions.**?

Where allegations of violence are made
against the left-behind parent, the me-
diated agreement should take into ac-
count the availability and effectiveness
of protective measures in the jurisdic-
tion of the child’s habitual residence to
respond to identified risk and to protect
the child and the taking parent in the
event of return.**

Safeguards for the child's participation in mediation:

As mediators support parents in reach-
ing an agreement, they do not have the
competence or authority to investigate
the case, summon the child to a hearing
or question witnesses about the child’s
situation in the family. In contrast to
court proceedings, where the judge or
a specially trained professional would
hear the child according to the child’s
age and maturity and the circumstance

ETHICAL STANDARDS FOR

Professional associations providing ser-
vices for children and families usually
elaborate ethical standards or codes
of conduct that provide a set of rules,
guidance and principles for the con-
duct of professionals, based on in-
ternational human rights law. Ethical

of the case, the child’s participation and
the best interests determination are
not clearly regulated in the mediation
process. Special safeguards have to
be in place, therefore, to protect the
child and ensure his or her well-being
during mediation and ensure medi-
ation takes place in accordance with
the best interests of the child.!* (see
Chapters 4 and 5)

MEDIATION SERVICES

standards may be part of the legal reg-
ulation of service providers and should
be promoted in professional training
and development, and be handed out
with formal accreditation.

112 See: Kucinski, M., The pitfalls and possibilities of using technology in mediating cross-border child

custody cases, Journal of Dispute Resolution, 2010, Issue 2, pp. 297-325.

113 Hague Convention on Private International Law, Report on the Experts’ Meeting on Issues of
Domestic / Family Violence and the 1980 Hague Child Abduction Convention, 12 June 2017, The

University of Westminster, London, 2017, pp. 2, 3. See also, K. Trimmings, A. Dutta, M. Zupan (eds.),
Domestic Violence and Parental Child Abduction. The Protection of Abducting Mothers in Return

Proceedings, Intersentia, 2022.

114 Hague Conference on Private International Law, Mediation, Guide to good practice under the Hague
Convention of 25 October 1980 on the Civil Aspects of International Child Abduction, 2012, p. 25.
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The existing European codes of con-
duct and ethical standards for media-
tion do not refer to the rights and the
best interests of the child as they were
developed for a broader context of ap-
plication in civil and commercial mat-
ters.’’> It is therefore worth examin-
ing how ethical standards or codes of
conduct for family mediation servic-
es comply specifically with the rights
and the best interests of the child, as

well as child safeguarding and well-
being standards. To set a benchmark
for cross-border mediation in inter-
national family disputes, the Interna-
tional Social Service collaborated with
a global drafting group of experienced
mediators to develop the Charter for
International Family Mediation Pro-
cesses with specific attention to the
rights and best interests of the child
(see Box 9).

The following human rights and child rights principles are typically considered
cornerstones for the development of ethical standards:

e Principle of legality: compliance
with national law, in particular
with regard to confidentiality and
privacy, as well as reporting obli-
gations;

Respect for the inherent dignity of
all persons;

Respect for the human rights of
the child, in particular the right

to life, survival and development;
respect for the child’s views and
making the best interests of the
child a primary consideration;

Respect for the diversity of per-
sons, preventing discrimination
and challenging it where it occurs;

e Ethical use of technology.

Adherence to ethical standards, rooted in European and international law, is es-
sential to legitimise the services and actions of a mediator. A solid knowledge of
ethical standards and how to apply them in practice in international family media-
tion helps the mediator in exercising the own role with confidence. The principles
of neutrality, independence and impartiality are the basis for this to succeed.
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CHARTER FOR INTERNATIONAL FAMILY MEDIATION PROCESSES

In a collaborative process involving 55 professional mediators from around

the world, the International Social Service developed the Charter for Inter-
national Family Mediation Processes with the aim of defining standards for
the practice of international family mediation in a global context.*® Pub-
lished in 2017, the Charter sets out the following 10 principles for interna-

tional family mediation:

115 European Code of Conduct for Mediators, 2004. Council of Europe, European Commission for the
Efficiency of Justice (CEPEJ), European Code of Conduct for Mediation Providers, CEPEJ(2018)24,

3-4 December 2018.

116 International Social Service, General Secretariat, International Family Mediation. International Social
Service, Charter for International Family Mediation Processes, a collaborative process, 2017.
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e voluntary participation

e suitability of mediation

e decision-making by the partic-
ipants

e access to independent legal ad-
vice for each participant

e confidentiality

® independence

e impartiality

e consideration of rights and in-
terests of children

e qualifications of international

family mediators
e cultural awareness and sensitiv-
ity of mediators.

The Charter aims at strengthening the dialogue and cooperation between
mediators and administrative and legal bodies involved in international fam-

ily mediation.

NEUTRALITY, INDEPENDENCE, IMPARTIALITY
AND FAIRNESS OF MEDIATION SERVICES

Mediators have to act in a neutral, inde-
pendent and impartial manner and be
fair and unbiased towards each of the
parties and participants in the media-
tion process. The mediator's positon,

actions and communication should re-
flect these principles to ensure that the
parties are able to participate in media-
tion with equal opportunities and equal
bargaining powers.

According to these principles, the mediator must be guided by the human rights
of the parties to the mediation process, in which the rights and the best interests
of the child shall be a primary consideration, while taking into account the rights
and responsibilities of the parents, as individuals and in their parental roles.

Mediation providers have to ensure that
the working conditions of mediators
guarantee their independence, impar-
tiality and neutrality. To this end, medi-
ation services should not be provided
in conjunction with other services that
could lead to conflicts of interests.!®

In some countries, international fami-
ly mediation is provided by specialised
NGOs such as Renunite in the UK, the
International Child Abduction Centre
in the Netherlands'?°, and MiKK - In-
ternational Mediation Centre for Fam-
ily Conflict and Child Abduction, based

117 Hague Conference on Private International Law, Mediation, Guide to good practice under the
Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction, 2012,

p. 58.

118 Council of Europe, European Commission for the Efficiency of Justice (CEPEJ), European Code
of Conduct for Mediation Providers, CEPEJ(2018)24, 3-4 December 2018, p. 3. European Code of

Conduct for Mediators, 2004, p. 2.
119 www.reunite.org

120 www.kinderontvoering.org/en/mediation-bureau
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in Germany with an international scope
and a global network of specialised-
mediators.*?* As leading actors in this
field, they have shaped the mediation
landscape significantly over the past

decades, and their expertise as well as
their status as non-state actors, foster
trust in the independence, impartiality
and neutrality of the services they offer.

TRAINING AND QUALTFICATIONS OF MEDIATORS

Mediators in international child abduction cases should be experienced family me-
diators, preferably with specialised training in cross-border family mediation, the
rights and best interests of the child and the specifics of international child abduc-
tion cases.

The initial and continuing training of mediators should combine several disciplines
to prepare the mediators for the complexity of international child abduction. A
mediator requires knowledge and skills in relation to:

e the legal framework and proce-

dural matters related to interna-
tional child abduction, as well as
relevant institutions, such as Cen-
tral Authorities;

rights and responsibilities of par-
ents, as well as other family mem-
bers involved in the case, such as

communication, language skills
and experience in working with
interpreters or cultural mediators;

experience with different meth-
ods and approaches of mediation,
child-inclusive mediation and best
interests determination;

data protection and privacy rules;

grandparents and (step) siblings;

e rules of confidentiality and secre-
e the rights of the child; ru iality r

cy, as well as reporting obligations;

e analytical skills when assessing the
situation and the needs of the child
from a rights-based approach;

e relevant referral mechanisms and
support services for parents and
children;

e cross-border mediation and co-
mediation;

e ethical standards and child safe-
guarding.
e intercultural and child-sensitive

Child-inclusive mediation in international child abduction cases should only be
carried out by experienced mediators with special training. Multi-disciplinary
and joint training is important to strengthen cooperation and coordination be-
tween mediators, legal and judicial professionals, Central Authority staff, guard-
ians ad litem and local service providers working with parents, children and oth-
er family members involved in the case.

121 www.mikk-ev.com
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Vetting procedures should preclude peo-
ple with criminal records from being ac-
credited as mediators, particularly with re-
gard to criminal offences against children.

Mediation providers should ensure
reqular coaching and supervision of
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mediators and that professional devel-
opment opportunities are available to
continue strengthening the quality of
the service in accordance with the na-
tional, European and international legal
frameworks and guidelines.

' BOX 10))) INTERNATIONAL FAMILY MEDIATION TRAINING BY MIKK

The international non-governmental
organisation MiKK has been provid-
ing specialised training in the field of
international and cross-border fam-
ily mediation for 20 years and has
trained over 400 international me-
diators from around 50 countries to
date. MiKK offers annual cross-border
family mediation training for qual-
ified international mediators with a
duration of 50 hours. The training
takes place in Berlin and is provided
in English and German. The courses
bring together mediators and other
relevant stakeholders, such as judges,
lawyers, guardians, and staff of Cen-
tral Authorities under the 1980 Hague
Convention and the Regulation EU
2019/1111. In 2019, MIKK developed
and piloted training on child-inclusive

mediation in international child ab-
duction cases as part of the EU
co-funded Voice project.'”?

Participants in the courses come
from different countries and disci-
plines, especially professionals with
legal and psychosocial backgrounds,
and have a cross-cultural and mul-
ti-disciplinary learning experience
that prepares them for international
family mediation practice. In addi-
tion, MiKK offers cross-border fam-
ily mediation training abroad. MiKK
has provided courses in Singapore
and Japan, for instance, as well as
shorter workshops in over 15 differ-
ent countries in Europe and around
the world.

122 See: Missing Children Europe et al.,, The child in international child abduction cases, Training for
lawyers, judges, court officials and social workers, Voice Project, 2018.
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